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THE NEBRASKA WATER PLAN

Nebraska Revised Statutes § 2-1507(8} (Supp. 1967) directs the Nebraska
Soll and Water Conservation Commission to "plan, develop, and encourage the
Implementing of a comprehensive program of resource development, conservation,
. and utlfl1zatlton for the soll and water resources of thls State in cooperation
with other local, state and federal agencies and orqanlza*lons."

Lealslative Resolution 5, of the 1967 Leglslature, (Reafflrmed by L.R.
#72--1969 Session). speclflcally directed the Nebraska Sofl and Water Conser=-
vation Commission to prepare a State Water Pian which would not only contaln
an analyslis and evaluation of the State's water and land resources, but would
also Inciude an examlnation of legal, social and economlc fac*ors which are
assoclated with resource development,

The Nebraska Water Plan, as presently planned by the Commission, will
conslst of four sectlons whlch are briefly described In the follow!ng para-
agraphs. :

Section |, The Framework Study - The framework study wlll be based on
reconnalssance type Tnvestigations and make use of presently avallable
planning data In formuiation of a framework plan. Baslc objectives of the
study are to assess the present quantity, distribution, quallty, and use of
Nebraska's water and land resources and to provide a broad guide to the best
uses of these resources to meet future needs.

Sectfon 2, Basln Studles - This section will consist of studles of
Individual rlver basins., The studles will be made In the detall necessary
to tdentlfy potentlat projects, estimate project costs and benetits, sugges+t
the order of development, show the relationship of each project to the State's
framework plan and recommend local action to accelerate resource development,

~ Section 3, Status Summary - Significant federatl water resource develop-
ment proJects which have been proposed for future development are described
In the summary. All actlve projects for which a formal report of some type
has been Issued are Included. 1t wll! be updated perlodically to reflect new
proposals and progress In planning and development,

Section 4. Speclal Recommendatfons - Thils section wlll conslst of rec-
ommendatfons for action by the Legistature, Governor and variocus unlts of
government to Improve the conservation, development, management and utillza-
tlon of Nebraska's land and water resources, The recommendations will be
based on an Integrated study of the legal, soclal and economic aspects of
maJor problems of resource development,
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THE FRAMEWORK STUDY

The Framework Study is the central section of the Nebraska Water Plan,
Results of the study wit! be presented In a main report wlth flve appendices,
The appendices generally present summations of baslc data and miscel laneous
supporting materfal for the main report.

Appendix A Ts an Inventory of the fand resources of the State, Three
ma jor toplcs, (1) exIsting land use, (2) land ownershlp, and (3) [and
capablllfy are dlscussed

Appendlx B Is an !nven+ory of the water resources of the State.

A summary of the water and land resource problems and needs of the State
will be presented tn Appendix C, That volume will deal with problems and
needs assoctated wlth water supplles, Irrigation, dralnage, water quailty,
flood control, soll conservatfon and recreation.

Appendix D will be an economlc base study pertafning to water resource
devetcpment, 1+ Is not Intended that a complete economlc base study wilil
be accomptlshed, However, those aspects of the economy which would have a
slanl ficant effect on water resource development or would be significantly
affected by such development wlli be Included,

Appendix E, presented here, fs a summary of federal and Nebraska laws,
compacts, cour+ decrees, governmen+ agencles and programs which are fmpor=
tant to water resource development In this State,

The maln repor+ wiil present an abbreviated summary of each of the
"appendlces along with an analysis of the development potentlals of the State
‘and recommendations for development, Included In the recommendations will
be guidelines for determining prloritles of development,. alternative poten=-
ttal physical developments and recommendations of action required to accom=-
ptish the recommended development, The report will also analyze the effect
of the recommended plan of development on the water and land resources and
the economy of the State,
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INTRODUCT 1 ON

This publication has been Initiated by the Nehraska Soi! and Water Con-
servation Commission with +he purpose of providina a volume of broad scope
coveraae of the laws, aovernment aaencies and proorams pertaining to public
and private protection, development, manaacement, and use of water. Subjects
are not alven exhaustlve treatment; such comprehensive analysis was not con-
sidered to be appropriate for a work which Is part of the Framework Study of
the Nebraska Water Plan. As part of the Framework Study, this publication
Wil serve as backaround and a stennina-stone for more complete studies of
Individual leacal tonics with the possibility of future proposed chanqes.

This publication, thouah not a definitive work, is intended to contaln accur-
ate information for aovernment leaders, technicians and administrators who
are interested In laws affectina water use and mananement in Nebraska.

A brief examlpation of the table of contents discloses that many aspects
of federal, state and local law and aovernment are discussed. The six primary
subiect areas are state law, state administrative aaencies and programs,
federal taw, federal administrative aaencies and proarams, federal-state
oroanizations, and subdivisions of state aovernment. The introduction section
nrecedina each main headinag will provide the reader with a review of the sub-
lect material and some necessary backaround. 7

The reader}will not find discussions of proposed chanaes of law in this
nublication, However, well-recoanized problems with existina leaal situations
are noted when the courts or commentators have expressed concern, and the
reader may flnd other areas where pnroblems are evident,
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CHAPTER 1. STATE LAW

Introduction

Water law Is a complex combination of consflfufional provisions, leglis~
lation, custom and Judicial decree. Its explanation is not easily handied
and would take a voluminous publication to be thoroughly reviewed. |

In this publication the various aspects of water law In Nebraska are
briefly depicted, and only the basic rules of a complex system of water laws
are discussed. For the sake of simplicity and brevity the State Law section
describe basic rules and purposely eliminates the numerous secondary con-
siderations which would necessarily follow in a complete legal analysis.

This section attempts to answer no specific questions on individual or
unique situatlions. Likewise, this section should never be solely relied upon
to answer speciffc questions, but should only be used to review general legal

principles.

‘Legal Classification of Water*

Introduction

Prior to discuésing Nebraska water law the reader should become acquainted
with the legal definitions for several classes of water which are found in
court opinfons and legislatlve enactments in Nebraska. No attempt Is made
to cover classliflications of water and their definitions as developed in the
modern sclientific flelds of hydrology or geohydrology. The work of persons
in these scientific disciplines requfres Sophisflcafed sets of classiflications
to serve their needs. Likewise, the legal classes and definitions discussed
in this section are presently used In the work of a+fotneys and judges; and,
although they do not parallel Thosé_of modern‘sciehCe; such legal classes
are controliing In the later dlscussions of water law.

tegal classification of water Is Important because the legal rules or
doctrines to be applied In a glven legal dispute will depend‘ln par+ upon the
legal "class" of water Involved. The classifications are usﬁally based upon

* Sources quoted and otherwise relled upon for this part include: Clark,
Plan and Scope of Work, in 1 WATERS AND WATER RIGHTS, 16-29 (R, Clark ed.
1967); Clark and Martz, Classes of Water and Character of Water Rights

~and Uses, in 1 WATERS AND WATER RIGHTS 283-344 (R, Clark ed. 1967);
Yeutter, A Legal-Economic Critique of Nebraska Watercourse Law, 44 NEB,
L. REV. 11 (1965) and Harnsberger, Nebraska Ground Water Prcblems, 42
NEB. L. REV. 721 (1963).
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the immediate source of supply. Geologists and hydrologists often find these
classifications to be artificial and repugnant to the modern concept of the
hydrologic cycle,

The hydrologic cycle traces the perpetual progress of water, essentially
all water, through various environments from the ocean, lakes, and other
surface exposures to the atmosphere by evaporation and transpiration and then
to the ground and surface runoffs through precipitation and eventually to the
ocean and lakes agaln, being used and reused contlnually. This concept recog-
nizes water In the several phases of the cycle (surface water, precipltation,
soil water, ground water) as being only transient in terms of Its classifica-
tion at many places and times. Courts of law, however, were adjudicating
disputes between litigants concerned with rights to water supply or ifability
for drainage activity long before the concept of the hydrologic cycle gen-
erated concern that the law give actual recognitlion to the physical Inter-
relationships of "sources” of water supply. It was also later that modern
studies of hydrology produced the sclentiflc data for developing clearer
theories of ground water occurrence and movement, which pointed out Inac-

curacies in legal classifications. |I/
1/ \\\\ ///
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The followlng chart lists and briefly defines some generally reéognlzed
legal classes of water. Not all of the types mentioned have been recognlzed

as distinct classes In Nebraska.

WATER

LEGAL CLASSES OF WATER

DIFFUSED SURFACE WATER - the uncollected flow
from falling rain or melting snow, or waters
which rise In the earth from springs and diffuse
over the surface of the earth.

WATERCOURSE - water flowlng In a definite
channel with a bed and banks or sides.

SURFACE WATER {FLOODWATER ~ water which escapes from a water-
course and flows over adjoining lands in no
channel. ‘

ILAKE & POND - water substantially at rest in a
depression of natural origln. '
{SLOUGH - river arm apart from the main channel.
SWAMP - ground saturated but not covered with
water.

UNDERGROUND STREAM - water flowing In a well-
defined and known channel which Is discoverable
from the surface.

GROUND WATER  |PERCOLATING WATER ~ water which seeps or fillters

through the soil without a defined channel and
which is not discoverable from surface indica-
tions without excavation. Percolating:water often
moves through or Is stored in large underground
waterbearing material known as aquifers, which

may be rechargeable or nonrechargeable.

r SPRING - water Issuing by natural forces out of
the earth at a particutar place.

WASTE or ARTIFICIAL - water due to escape, seep-
age, etc., from constructed works.

EATER FROM FOREIGN - water that has been Imported by a user

e

PECIAL from one watershed into another.
OURCES - SALVAGED or DEVELOPED - water that is -the product

' " lof man's efforts In increasing or saving a supply.
STORAGE or EXCESS SUPPLY - project storage, which
Is the principal source for irrigation, residential-
municipal uses.




Water tn Watercourses

A Nebraska statute deflnes a watercourse as "any depresslion or draw two
feet below the surrounding lands and taving a continuous outiet to 2 stream
of water, or river or brook."zf This succlnct definition has of necessity
been expanded and explalned by the Nebraska Supreme Court which has declared:
(1) that a watercourse must be a stream In fact, as distinguished from mere
surface dralnage; (2) that 1+ must have banks and sides; (3} that there must
be a definite channel flowlng tn a particular directlon, atthough flow need
not be consfan+.§/ I+ would seem that proof of rellable existence of a
true stream would be a determinative factor In the final decision of whether
or not a channel constltutes a watercourse. Such proof coutld tend to show
operational rellance by the landowners on the channel because of Its welli-
defined existence.

D! ffused Surface Water

Although, loglcally, alt waters on the surface of the earth would seem
to be "surface waters," the courts of Nebraska and other states continue to
refer to "surface waters" when the more specific category of "diffused surface
. waters" 1s meant. Problems Tnvolving dlffused surface water are usually
related to rights and 1labilitles concerning dralnage of unwanted wafer.éf
1+ Is rare for a landowner to be concerned wlth retalning diffused surface
waters for use; however, the rule s well settied that an owner of land upon
which surface waters arlise whlch have not become part of a watercourse or
lake may retaln the water for his own use.éj Such Is not subject to the
same rules of water rilghts which apply to use of watercourses and lakes.

The Nebraska Supreme Court has defined surface water as foltows:

Water which appears upon the surface of the ground In a diffused

state with no permenent sogrce of supply or regular course Is
regarded as surface water.—

2. NEB. REV. STAT., sectlon 31-202 (Relssue 1968).

3., For case cttatlons see, Yeutter, A Legal-Economic Critique of Nebraska
Watercourse Law, 44 NEB, L. REV. 11, Fi-12 (1965),

4, The lega!l rules agoverning llabiiity for drafnage activity involving
diffused surface water are discussed elsewhere In this volume,

5. Nichol v, Yocum, 173 Neb, 298, 113 N,W,2d 195 (1962); Rogers v, Petsch,
174 Neb. 313, 117 N.W,2d 771 (1962),

6. Scotts Bluff County v, Hartwig, 160 Neb. 823, 828, 71 N.W.2d 507, 511 (1955},
5



A later case stated:

Surface water Is that which is diffused over the surface of the
ground, derived from falling rains or meiting snows, and continues
to be such untit It reaches some welli-defined cha97el in which It
Is accustomed to and does flow wlth other waters.—

As previously stated, diffused surface waters do not Include waters
which form parf of a watercourse or lake, however, water found in a de-
pressfon In the earth amounting only to a basin or pond from which water
will normally disappear by evaporation or percolation is classified as
diffused surface water. The distinction seems to rest with the relative
permanency of the wa+er.§/
Flood Waters

Fiood waters are that portion of the overflow of a stream during times
of high water which will return to the stream at a lower point. Nebraska has

consistently held that water which Is a part of the overflow of

. + . a stream which is accustomed to. spill flood waters beyond Its
banks In times of high water and to flow over adjacent lands . . .
and which flood waters return to the channel of the stream at points
farther down stream, remains a l(lve stream, and the spilled waTe§7
so fiowing out are flood waters and not diffused surface waters.—

Therefore, flood waters are treated as part of a watercourse and not
as diffused surface waTers.lg/ This determination Is important for ques-
tions concerning rights to use water beneficlally by diverting for appti-
cation or storage and concerning liability for drainage activity of repelling
or diverting water for the purpose of protecting land from the destructive

effect of water.

Ground Water (Underground Streams and Percolating Water)
The Nebraska Legislature has deflned ground water as "that water which

occurs or moves, seeps, fllters, or percolates through the ground under the

7. Walla v. Oak Creek Township, 167 Neb, 225, 229, 92 N.W.2d 542, 545 (1958).
8. Block v. Franzen, 163 Neb, 270, 276, 79 N,W.2d 446, 451 (1956),
9. Frese v. Michalec, 148 Neb, 567, 573, 28 N.W.2d 197, 199 (1947),

10, Chicago, B. & Q. R. Co. v, Emmert, 53 Neb. 237, 73 N,W, 540 (1897).



surface of the Iand."ii/

This definition controls for purposes of interpreting
what water Is covered by Nebraska leglislation on "ground water." However,

to the extent that ground water problems are still covered by common law and
case decisions In the absence of legislation, other definltions have been
developed and are controlling.

The Nebraska Supreme Court in a 1933 case— 12/

recognized the generally
hetd distinctlon between underground waters flowing in known and well-defined
channels as contrasted to underground waters In channels which are undefined
and unknown. The flrst situation constitutes an "underground stream" and the
second describes "percolating ground water™; and the court stated that "the
principles of law governing the former are not applicable to the la++er."lé/

As to underground streams, it Is generally held that the law applicable
to watercourses determines the rights to use,lﬁ/ whlle the rights of surface
owners to use percola+lng ground water are determined by Nebraska's ground -
water rules.

One Nebraska writer has commented that all of the ground water In
Nebraska is In a state of percolation and that no underground streams exist
in this Sfafe,iéf however, the Olson case did discuss a geologlical situaticn
which would fi+ the definition of an underground stream. Hydrologists point
out that the legal dlsTincTion'b?Tween underground streams and percolating

16

water has no sclentiflic basis.—

Summary and Comments

More extensive discussions of legal rules governing the above mentioned
classes of water are found In other sectlons of this publication. Legal
classiflcation of water warrants speclal attention because of the recognized
disparities between the modern precepts of sclence and the classification
touchstones of water law. A succlnct statement of the broad problems of

11. NEB. REV. STAT., section 46-635 (Reissue 1968).
12, Olson v, Clty of Wahoo, 124 Neb. 802, 248 N.W. 3C4 (1933),
13, 1d., 124 Neb, at 810.

14, See Olson v, City of Wahoo, 124 Neb. 802, 248 N.W. 304 (1933) and
Harnsberger Nebraska Ground Water Problems, 42 NEB, L. REV. 721 (1963)

15. Sorensen Ground Water -- The Problems of Conservation and Interferences,
42 NEB, L, REV. 765, 769 (1963).

16. Harnsberger, supra note 14, at 731 n, 35,
7



classiflcation is provided by the following quotations:

. . . . Awater supply . . . Is almost never In truly static condition,
awalting expioltation by man. 1ts component parts are generally In
motion--they have come from some other water supply or supplies, and
are en route to still others. Therefore, diversion of water from a
particular source of supply Interrupts the natural replenishment of
some other avallable source of supply. Recognition of this funda~
mental relationship is necessary to an orderly definition of water
rights.

The point at which waters are physically appropriated for use-~that
is, diverted from their natural state and brought under controt by
artificlal devices--determines the legal classiflcation of such waters
for such use, Thus, waters taken from a stream intc a canal, through
a headgate Installed on the bank of the stream, are classified at the
point of diversion as waters of a watercourse, regardless of thelr
natural ortgin or subsequent use. Waters diffused over the ground

and which if not Intercepted would flow over a bank Into a stream,

but which before doing so are captured by means of an artificlal dike
and thereby simply detalned or directed Into a canal, are classified
at the polnt of interception as diffused surface waters. And waters
percolating through the solt, which, if not intercepted would seep
into a surface watercourse through the banks or bottom of the channel,
. « « but which are captured and brought to the surface by means of a
pumping plant Installed some distance away from the stream and Its
subterranean channel, are classified at the point of Interception as
diffused percolating waters or as ground waters in channels,lg?pending
upon the geologlcal structure through which they are moving.—

In defense of this legal system of classlfication, inherited by use
from past generations, it mey be argued that the quality and useful-
ness of water do not depend on the name by which 1t is called; also,
that the legal classes summarized above are not much more artificlal
than the hydrologist's distinction between surface water and ground
water: a now-you-see-1t now-you-don't distinction that can refer to
the same water molecule at different times and places. A classification
commonly is made to sult man's convenience. He Is llkely to become
confounded, however, If he assumes a separation that does not exist
in nature, or vice versa, and I?Q}slafes or renders judgment on the
basis of that false assumption.—

17, Plpér and Thomas, Hydrology and Water Law: What Is thelr Future Common

Ground?, In WATER RESOURCES AND THE LAW, (University of Michligan Law
School, 1958), quoted in Beuscher, WATER RIGHTS (1967) at p. 7.

18. 1d. at 3.



Water Rights
Basic Legal Approach to Confiicts Between Water Users in Nebraska

When two or more persons are disputing the right to use a water supply
insufficient for all, a loglcal sequence cf legal questions is presented.
The foliowing material Is a very brief outline of the basic inquiries in the
order which they must be asked and resolved for determining the relative
rights to the supply. The purpose of this material Is to orient the reader
to the subject matter of later discussions of ground water and watercourse

water rights.

Situation: Two or more water users are disputing which one has the

right fo make use of a water supply which Is insufficient for all.

1st Question
WHAT IS THE LEGAL CLASS|FICATION OF THE DISPUTED WATER SUPPLY?

Possibilities

a, Natural Stream Water | be Ground Water
(watercourses & lakes) (percolating ground water)
Ce Underground Stream de  Diffused Surface Water
(for clarification about ‘ (see Legal Classlfication
definition see Legatl Class- section)
Ification)

2nd Questicn
WHAT LEGAL DOCTRINES CAN EACH PARTY RELY UPON IN SHOWING A LEGAL RIGHT
TO USE THE WATER?

Possibilities

a. |f supply Is from a natural stream (both watercourses and l|akes):

Appropriative Right Riparian Right
Under Nebraska's Approprlation System; Under Nebraska's riparian rights
legislation and Constltution. or doctrine; common law.
(See section on "The (See section on "The
Appropriation System') Riparian Doctrine")

be If supply 1s Percolating Ground Water:

The right to use percolating ground

water Is related to landownership,

subject to the Reasonable Use Rule.
(See section on "Ground Water Use Law")




c. |f supply is an "Underground Stream”:
Same- rules as,for surface-water.
(See section on "Ground Water Use Law")
d. |If supply is "Dlffused Surface Water":

A rule of capture applies.
keep and use the water when found on his land.

Landowner may

3rd Question

WHICH USER'S LEGAL RIGHT IS "BETTER" IN TERMS OF NEBRASKA LAW?

Possibilities

Sttuation

Method to Declide Superior Rights

Appropriator v. Appropriator - - -

Date of appropriation governs; first
in time, first in right. (See section
on "The Appropriation System')

Riparian v. Riparian

PBos1¥lon on sTream and reasonablensss
of use in relationship to the facis of
each situation. (See section on "The
Riparian Doctrine')

Riparian v. Appropriator

Balance equlties; standards enumerated
in Wasserburger v. Coffee, 180 Neb. 149,
141 N.W.2d 738 (1966). (See section on
"Relative Status of Riparian and Appro-
priation Rights')

Ground Water User v, Ground Water
User (Percolating Ground Water)- -

hule of reasonable use with correlative
sharing in times of shortage.

Ground Water User v. Approprilator-

No Nebraska rule, but refer to M.U.,D. v.
Merritt Beach Co., 179 Neb. 783, 140
N.W.2d 626 (1966)

Ground Water User v. Riparian

No Nebraska rule, but refer to M.U.D. v.
Merritt Beach Co., 179 Neb. 783, 140
N.W.2d 626 (1966)

4t+h Question

IF A WATER USER'S RIGHT IS NOT THE "BETTER" RIGHT UNDER THE ANALYSIS OF
QUESTION THREE, THEN, DISREGARDING THAT FACT, DOES THE NEBRASKA PREFERENCE
SYSTEM ALLOW THAT WATER USER TO OBTAIN THE WATER THROUGH SPECIAL CONDEMNATIEON
PROCEEDINGS? (See section on the "Preference System’)
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a. Is the purpose of the water use by the holder hligher on the
ITst of preferences than the purpose of the use by the holder

of the "better" right? (The order of preferred uses for both sur-
face water and ground water Is (1) domestic, (2) agrlcuiture, and
(3) manufacturlna; power use s equated with manufacturing use iIn
the statutory surface water preferences )

b. Can the superlor (preferred) user show that his use Is for a
"pubitc use"? (This Is probably a necessary showing before con-
demnation of the water right of an Inferlor user )

c. As a practical matter, can ‘the superior (preferred) user afford
to pay the damages? (For example, the value of water to an Indus-
trial user may be so high as +o prevent a preferred agricuiturail
user from belng able to afford to pay the damages because of the
relative worths of the water use In contrast to the order of
preferences )

Watercourse Use Law
Short History of the Nebraska Rules, Two distinct doctrines of water

law have been formulated during the arowth and development of the United
States, From the old common law we have Inherited the doctrine known as
ripartan rights, and from what might be called "Amerfcan common law" we have
been gtven the prior appropriation doc+rlne.12/ Several of the states

have accepted efther one or the other of these two diverse concepts, but
since 1895 Nebraska has used both ripariantsm and appropriation In a dual
system of water rights. However, for all practical purposes, acquiring new
richts under the riparlan doctrine has been prohibited since 1895, as wilf
be dlIscussed later, The actual use of any significant amount of the waters
of our natural streams is made through rights acqulred under the appropria-
t+1on "doctrine.

" Riparfanism was recognized by the Nebraska Supreme Court In several
'céseégg/ declded In the late 19+h Century. Nebraska's hfigh court, however,
accepted a modifled common law rule of riparfan rights known as the rule of
reasonable use. That rute provided that each riparian had a right to make

a beneflclal use of the water of the stream, provided his use did not Inter-

19, Prior appropriation was orfatnally a mining camp rule In the Callfornta
aold flelds, and 1+ was later accepted by that state's courts and

leaisliature,

20, Gill v, Lydick, 40 Neb. 508, 59 N.W. 104 (1894); Clark v, Cambridge &
Arapahoe |rrication & Improvement Co,, 45 Neb. 798, 64 N.W, 239 (1895),
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fere unreasonabiy with the beneflclal uses of other proprlefors.gl/ Riparian
riahts were ‘agaln consldered In the cases of Crawford Co. v, HafhawayEZ/ and
Meng v. Coffee— 23/ in 1903 and were held applicable to all parts of the State
to the extent that the riparian doctrine had not been altered by lealslation,
The leglslatfon referred to by the court In those two cases were the
Acts of 1877, 1889 and 1895,— 24/ The Act of 1877 provided that corporations

formed for the purpose of trrigation, or water power, might acqulre rights~

of-way for canals, dams and reservolrs by the exercise of the power of

emfnent domaln.zg/ Although the statute dId not expressly confer the right

to acquire a vested water Interest by appropriating 1+ to a beneficlal use,
the State Supreme Court did declare that such a right was !mplled.zg/

The Act of 1889, referred to above, declared that all persons,
companies or corporatfons owning or claiming tand on a bank or In the vicinity
of any stream were entitied to the use of the water for lrrigating such
lands and might acquire a water right by appropriation to a beneficlal
use.27/

Althouah these last two statutes are the flirst codiflication of an appro-
prtatton doctrine in Nebraska, 1t Ts Interesting to note that prioritles ante-

dating the 1877 Act have been recognlzed by the State Board of lrrigaflon.2§/

21, Clark v. Cambridoe & Arapahoe Irrigation & {mprovement Co., 45 Neb, B8,
64 N,W, 239 (1895),

22, 67 Neb, 325, 93 N,W. 781 (1903),
23, 67 Neb, 500, 93 N.W, 713 (1903),

24, Llaws of 1877, p. |68° Laws 1889, Ch, 68; NEB, COMP, STAT, (1895)
Ch, 93a, p. 844

25, See note 24, supra.

26, Kearney Water & Electric Powers Co., v. Alfalfa Irr, Dist., 97 Neb, 139,
149 N.W, 363 (1914),

27. See note 24, supra.

28, See Report of Secy, Dept. of Pubifc Works, Nebraska, 1923-24, Also in,
State, ex rel. Cary v. Cochran, i38 Neb, 163, 292 N.W, 239 (1940), 1t
was sald that the oldest priorlty on the P|a++e River was acqulred In
1882, after the Act of (877, but before the Act of 1889,
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In 1895 the Leaislature approved a complete revision of the Nebraska
Irrigation laws, This r'evlslon"has. remained almost unchanged since Its en- .
actment, The Act of 1895 establlshed the State Board of Irrigation,. which
Ts now the Department of Water Resources, It affirmed the rlgh+‘+o-dlverf
unapproprlaTed waters to a beneflclal use; and 1t declared: the waters of the
State not previously appropriated to benefliclal uses to be pubifcly owned
and dedicated to the use of the people.——/ Priortty of time (first in time,
first in rlghf) controls which appropriators have the superlor right 1o water
in Hime of shortage; however, some types of uses were glven preferences
over ofhers.SO/
_ The Nebraska Supreme Court has sald that Aprll 4, 1895, the date of the
Act, "1s the cut-off date for the acquisition of riparlan rlgh*s."él/ This
has been the lona standing rule which was considered as Imposed by the 1895
water code revisions, This conception of ripartan rights has been somewhat
clouded by Brummund v. Vogel, decided by the State Supreme Court on May 16,

1969, Language In that opInfon could be taken to mean that an owner of
land abutting a stream has the right to use water flowlng therein for
domes+ic'purposes even though proof of severance from the public domaln
before April 4, 1895, Is not made; and desplite the fact that he has not
ob+a|ned an appropriation perml+ EZ/

Any understanding of Nebraska's dual system of wa+er rlgh+s, only briefly
I llustrated here, requires a study of riparianism and prior appropriations,
Indlviduaity. The next sections wlll contaln a more thorough devefopment
of each and wilt be followed by a discussion of the relative status of the
two doctrines In Nebraska +oday. “

The Riparlian Doc+r|ne. The concept of rlparlan rights equafes a right
to use water with land ownership. At common law, persons owning land along

a stream or lake were called ripartan proprietors, and each of -these pro-

prietors had a rfaht to use'water upon his own riparlan’land as.an Jncldent

29, See note 24, supra.

30, The preference system In Nebraska Is dlscussed ?horouqh!y Ia+er In
this part,

3. See Wasserburcer v, Coffee, 180 Neb, 149; 141 N W,2d 738 (1966),

32, 184 Neb, 415, 168 N,W,2d 24 (1969), The Brummund case wll{ be discussed .
more extenslvely In other sectlons,
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of hls ownership. The flrst appilcation of the riparian rule In the territory
of Nebraska Is uncertaln; however, 1+ Is belleved to have been firmly estab-
IIshed as law at the time of statehood In 1867,

Riparlan rights attach only to the use of surface waters In a naturat
watercourse or natural lake. A watercourse Is defined In the Nebraska
statutes as "any depression or draw two feet below the surrounding lands
and having a contlnuous outlet to a stream of water, or river or brook."éé/
A lake has been defined as a ressonably permanent body of water of natural
orlain, which Is substantlatly at resf.éﬂ/ I+ Is Important to note that
not all land bordering on a watercourse or lake has riparian water rights
attached. There are Important requirements which riparian lands must meet
In order to qualify for any water rights under that doctrine and these are
discussed later in this section.

The early common law, developed In American and English cases, stated
that each riparian was entltled to have the stream flow past his lands In
atl of I+s natural beauty as 1+ had been wont to inW.ég/ Under this natural
flow theory one could not tawfully use water from the stream 1f the use
caused Injury to those downstream, Because this doctrine made no provision
for consumptive uses such as trrlgation, which Is so essenffal In seml-arid
areas, It was generally modlfied and a new rule of "reasonable use" was
established in many states, Including Nebraska,

Under the reasonable use doctrine the riparians' use of the water must
be reasonable In relation to the needs of all of the other ripartans on the
stream, The doctrine controls all uses made by the riparfan, except domestic
use, which Includes water for drinking, cookIng and watering domestic Ilve-
stock., Because it Is necessary to assure a supply of water for the baslc
sustenance of (Ife, domestlic uses have always been consldered paramount,
and riparfans have been allowed to divert all the water needed for such

purposes,

33, NEB, REV, STAT., sectlon 31-202 (Relssue |968); see part entltled
"Legal Classlftcatfon of Water" elsewhere In thls publication,

34, Restatement of Torts §842 (1939),

35. In two late 19th Century Nebraska cases this so-called natural flow doc-
trine was exnressed, although In nelther Instance was 1t essentlal to
the decfsfon. See Barton v. Union Cattle Co., 28 Neb, 350, 44 N.W, 454
(1889) and Plattsmouth Water Co. v. Smith, 57 Neb, 579, 78 N.W, 275 (1899).
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The application of the rule of reasonable use In the courts requlres
conslderation of many factors In determining whether or not. a parflcular use
Is "reasonable." Perhaps the best statement of such consideratlons Is. found
In Menag v, Coffee.36/

The uses which an upper riparian owner may make of a stream for
purposes of Irrlgation must be judged, In determining whether
they are reasonable, with reference to the stze, sttuation and
character of the stream, the uses to which I+s waters may be put
by other riparian owners, the season of the year, and the nature
of the reqlion,

A riparian proprtetor does not own the water, but merely has a right
to the reasonable use of the stream as I+ flows past his land, The right +o
reasorable use Is further subject to the same right of other riparfans,
Ownership of the water actually remains wi+th the State; however, 1t has been
recoanized that owners wl+h valld riparfan rlghts have a constitutionally

protected right to use the water flow-—z/ and 1t has been stated that a

riparfan may not be deprived of +hat rlght without just compensation,— 38/
Generally, one of the first requirements for possessing a riparfan right
ts ownership of land which elther has a stream flowing across It or along is
2/ " R]iparlan rights are a result of the possession of riparian
land; that Is, land adjacent to water, not land underlying wa+er.“£9/ It

should follow from these generally accepted requirements that ownership of

a1/

border,

the bed of a stream 1s unnecessary for riparian rights to vest. However,

in most Instances, upon conveyance of the bank, the owner'ship of the bed of

36. 67 Neb, 500, 515, 93 N,W, 713, 718 (1903},

37. See Clty of Falrbury v. Falrbury MI1] & Elevator Co., 123 Neb. 588,
743 NJW. 774 (1932),

38, Clark v. Cambridqge & Arapahoe Irrligation & Improvement Co., 45 Neb, 798,
64 N,wW, 239 (1895),

39, In Crawford Co, v. Hathaway, 1t was sald that: "itand, to be riparian,
must have the stream flowing over t+ or along lts borders. 67 Neb,
325, 354, 95 N,W, 781, 790 (1903},

40. Johnson and Austin, Recreational Rights and Titles to Beds on Western
~ Lakes and Streams, 7 NAT, RES, J. 1, 6 (1967},

Al, See qenerally, Comment, The Duaf—Sys+em of Water Riqh+s In Nebraska, 48
NEB, L, REV, 488 (l969).
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a stream Is also acqulred, Grants of land on nonnavigable streams Include
an exclusive right and t1+le to the bed of that stream to the center line,
unless the terms of the grant specify otherwlse; and even where the land was
platted with a meander line on the bank under a patent It has been held that
ownership of the bed st11l extends to the thread line of a sTream.ﬂZ/
Therefore, In most cases ownership of the bed is an incident of ownership of
riparlan land, One exception to this rule exlsts In Nebraska: that of
meandered lakes, the beds of which are by statute owned by the S+a+e.£2/
Althouagh the unlform rule In America seems to be that bed ownership fs
unnecessary, the Nebraska Supreme Court has stated that one requirement
necessary for the vesting of a riparian right Is ownership of part of the
bed.ﬂﬂ/ This seems not to have been a Nebraska rule prior fo Wasserburger;

and it has yet to be seen what effect I+ will have on riparians, If any, who

do not meet the requirement.

Riparian lands may be Increased by accretion and reliction, Accretion
Is due to alluvial formation caused by the slltation or the gradual and Imper—
ceptible change In the channel of a sfream.ﬂz/ Reliction is the uncovering
of land by a gradual lowerling of a sfream.sgj On the other hand, riparlan
land 1s not consldered alterable by avulsion, which Is the sudden and rapid
change in the channel of a s*ream.ﬂz/ In this slituatlion the court has appar-
rently concluded that 1t Is unfalr to extend the holdings of one ripartan at
another's expense.

Three different rules exlst which control the amount or extent of land

which is considered riparian, These are: (1) the "source of title" rule,

42, McBride v, Whitaker, 65 Neb, 137, 90 N.,W, 966 (1902), aff'd 197 U.S,
510 (1905).

43, NEB, REV. STAT., sectlion 37-411 (Reissue 1968).

44, Wasserburger v. Coffee, 180 Neb, 149, 141 N,W.2d 738 (1966).

45, Hloalns v, Adelson, 13} Neb, 820, 270 N,W, 502 (1936). The Higgins case
indicates that riparian ownershlp to the thread of a stream Is Important
to the court's rule that a riparian's holding changes whenever the
stream shifts, But see, Yearsley v, Glpple, 104 Neb, 88, 175 N,W. 641
(1919), which deafth wl+h natural boundary changes wlthout bed ownership,

46. Krlmlofskl v, Matters, 174 Neb, 774, 119 N,W.2d 501 (1963).

47. Frank v. Smith, 138 Neb, 382, 293 N.W. 329 (1940},
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by which riparfan land Is limited to the smallest plece bordering the stream
during the history of ti+le to all of the lands held by one owner; (2) the
"unlty of title" rule, by which ripartan rights extend to the entire tract
held Tn common ownership no matter how acquired at the time of the clalm; and
(3) the "slngle entry" rule, by which riparian land terminates at the outer-
most edge of land descrlbed fin a single entry., The court in Wasserburqerﬂg/

added two more characteristics to the "slngle entry" rule, saylng that

riparlan rights extended only to the smatlest tract held In one chaln of
title since 1895,52/ and that Tf land subsequently loses I+s riparian status
by severence, it cannot later be regatned by rescquisition,

It Is imperative that Interested landowners know exactly what land Is
riparfan since Nebraska law Is conslidered as prohlblting the use of water

by a ripartan on nonrtparfan lands. An authority on Nebraska water law has

conciuded that lanquage in Crawford v. Ha+haway§g/ and Meng v. Coffeeél/
supports this concluslon.ézj Meng v, Coffee s sald to imply that the right
53/

‘to use water at common law Is limited strictiy to riparian land,~~
I+ would seem to follow that 1f water may not be used by a Nebraska
riparfan on his nonriparian lands, he likewise could not sever his rlparian
rtaht from the tand and convey the water right to another person, not a
rlparlan.gﬂ/
An additional [Imltation of use on lands which might otherwlse be

riparian was created by Osterman v, Central Nebraska Public Power and

48, Wasserburger v. Coffee, 180 Neb. 149, 41 N,W,2d 738 (1966),

49, The date that Wasserburger sald was the end of new riparian acquisition
and the start of the acquisltlon of water rights by appropriation,

50. See note 39, supra,
51, Meng v, Coffee, 67 Neb, 500, 93 N.W., 713 (1903),

52. Doyle, Water Richts In Nebraska, 20 NEB, L. REV. 1, 14 (1941),

53. See Osterman v. Central Nebraska Publlic Power and lrr. Dist., 131 Neb,
356, 366, 268 N.W. 334, 339 (1936),

54; This nonseverability rule has been sustalned In other states. See
Duckworth v, Watsonvi!le Water & Light Co., 158 Cal, 206, 110 P,
927 (1910),



lrr, DlsT.Ez/ That case held that any excess fliow must return to the water-

course from which 1t was withdrawn, thus restricting use of water to lands
within the watershed even 1f all other tests for determining the extent of

the riparfan holdings Indicate that adjolning lands In another watershed

are Indeed ripartan to the former.ééj

By the nature of riparian rights they may be used at any *ime and are
not lost by nonuse, provided, of course, that a prescriptive right In +he
water has not been establlished. A prescriptive right may be said to be a
right acqulred by an appropriator or riparian for the use of water in a
stream against a lower user by an open, notorious excluslive and adverse
claim and use of the water for a perfod of ten years in Nebraska.éz/ Unused
water under a riparlan right, however, may be taken for a publlc use with

payment of only nominal damages 1f no actual Injury can be shown other than

loss of the expectation of future use.éﬁ/

Although no definlte rufe has been found to exist In Nebraska on
whether a riparian may store water, It is often sald that although the right
Is limited to the use of the water, 1+ may be reduced to possession by use of
a dam, ditch or reservoir thus becoming private pr0per+y.§2/ However, a
riparian user wanting to store water would probably be required fo comply
with the provisltons of Nebraska Revised Statutes sectlon 46-241 (Relssue of

1968) which requires that anyone Intending to store water must apply to the

55. 131 Neb. 356, 268 N,W. 334 (1936),

56. A speclal statutory interbaslin diversion [imitation also appilfes under
the Nebraska appropriatton system and Is discussed Infra under the
heading "Interbasin Water Transfers,"

57. For a discussion of prescriptive rights see generally, Harnsberger,
Prescriptlve Water Rights In Wisconsin, 1961 WIS, L. REV. 47, See also,
NEB. REV, STAT., section 25-202 (Relssue 1964), concerning Nebraska's
adverse possession rules, which would apply to acquiring prescriptive

rights,

58. In Crawford Co. v. Hathaway, 67 Neb, 325, 93 N, W, 781 (1903), the court
sald: "In order to entitie the riparlan owner to compensation, he must
suffer an actual loss or Injury to the use of the water which the law
recognlzes as belonglng to him, and to deprive him of which Is to take
from him a substantial property right, [t Is for an Interference with
or Injury to his usufructuary estate In the water for which compensation
may riachtfully be claimed where the water of the stream Is diverted
and appropriated for the use of Irrfgatfon . . . " 67 Neb., at 353,

93 N.,W, at 790.

59, 1S, WIEL, WATER RIGHTS IN THE WESTERN STATFS § 32 (3rd ed, 1211),
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Department of Water Resources for a permit to do so.

At this point In the discussion 1+ might seem that riparianism is still
in full operation 1n Nebraska, However, as stated earller, the right to
acquire land with new riparlan rights attached was concluded by leglslation
In 1895.29/ On April 4 of that year the comprehensive water code was enacted
which provlided that "the water of every natural stream not heretofore appro-

priated . . . Is hereby declared to be the property of the pubiic . . . ."él/

The Wasserburger court sald that: 'T}]n respect to parcels which were
severed from the publlic domaln prior to April 4, 1895, riparians may possess

a superfor rlgh*."gg/

Therefore, the statutory repeal of riparlfan rights
definltely has not affected pre-[895 common law riparfans with vested property
rights; nor has It affected the subsequent owners of these rights,

Since 1895, several cases have been declded by the Nebraska Supreme
Court which further limi+ the rtghts of a riparfan. Two of these cases were

Cline v. S+ock§§/ and McCook lrr. & Water Power Co. V. Crewséﬂ/ which were

dectded at the same tIme. .

The Cline case held that a prior (In time) riparian could not enjoin a
subsequent appropriator from diverting water from a stream; and the McCook
case went on to say that a prior approprlator could enjoin a subsequent
riparian and Implfed that a subsequent appropriator might even be able to
enjoin a prior riparfan from diverting water, In each Instance the court
concluded that the only recourse open to a riparfan was an actlon for damages

and then in the MeCook case sald:

Whether the defendants have suffered any substantial damages to
thelr rlparian estates by reason of thelr belng denled the reason-
able use of the water of the stream, when such use Interferes with

60, This year was set out In Wasserburger v, Coffee, 180 Neb. 149, 4}
N.W.2d 738 (1966), supra, as the end of acquislition of ripartan rights
In Nebraska and 1s now consldered the correct date. In the past
the court had vacillated between 1889 & 1895,

61, NEB. COMP, STAT., Ch, 93a, section 5485 (1695), This same provision
now appears In NEB, REV, STAT., sectlon 46-202 (Retssue 1968),

62. 180 Neb, at 155, 141 N.W.2d at 743,

63; 71 Neb. 79, 102 N, W, 265 (1905), reversing on rehearing, 71 Neb, 70,
g8 N, W, 454 (1904),

64. 70 Neb, 115, 102 N.w; 249 (1905), reversing on rehearing, 70 Neb. 109,
96 N.W. 996 (1903),
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plaintiff's appropriation, is problematical and must depend upon

the state of proof . . . . This right may prove to be so Infinites-
Imal that the law would not take note of I+. The damages may be
nominal only. Whether the right to damages in such a case, if 1t
exists, is to be ciaimed and enforced, must, we think, In a large
measure, rest with the riparian owner where lands have thus been
Injuriously affected. Under such clircumstances, it does not seem
inequitable to remand the riparian owner to his remedy by an action
at law for the recovery of whgg?ver damages he has sustained by
reason of such appropriation.—

As a result of these two decisions, it was concluded by at least one
authorlty that a riparian who desired to protect hls existing uses of water
that antedated appropriations was forced to comply with the irrigation laws
and claim as an appropriator, for otherwise his only EighT against a later
appropriator would be collection of money damages, and he would have no pro-
tection for his water at all.éé/

In concluston I+ may be sald that although acquisition of riparitan rights
has been abrogated by statute and several cases have diminished rights under
the doctrine, It Is still In effect in Nebraska;§2/ and the doctrine fIs
still relled upon by some water users subject to the rules set out In this
section.

The Appropriation System. Prior appropriation Is usually'deflned as a

doctrine in which a property interest In the use of a definite quantity of
streamflow may be acquired by diverting and applying It to a beneficial use.éé/
As stated In the preceding part of this section, the doctrine had Its

beginning In the customs and practices of the California miners and Is based

65. 1d. at 123, 102 N.W, at 252.

66. See Treleése, Coordination of Riparian and Appropriative Rights to the
Use of Water, 33 TEXAS L. REV. 24, 60-62 (1954),

67. Sioux City Bridge Co., v. Miller, 12 F.2d 41 (8th Dir. 1926); Dralnage
Dist. Nos 1 v, Suburban Irr. Ulst,, 139 Neb. 460, 298 N.W, 131 (1941),

68, Crawford Co., v, Hathaway, 67 Neb. 325, 93 N.,W, 781 (1903), Many courts
have stated definitions of an appropriation, and a composite of these
definitions has been suggested: "an appropriation requires an intent
to appropriate, notice of the appropriation, compliance with state laws,
a diversion of the water from a natural stream, and 1¥s application,
with reasonable diligence and withlin a reasonable time, to a beneflclal
use." F, TRELEASE, H. BLOOMENTHAL, J. GERAUD, CASES AND MATERIALS
ON NATURAL RESOURCES 28 (1965).
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upon the maxim "first In time, flrst In right." In Nebraska 1+, like the .
riparian doctrine, appliles only to surface waters In natural watercourses or

69/

lakes,—~ Therefore, dlffused surface waters are not sub ject to appropriative
rIgh+s.Zg/ | '

Water diverted from a stream or ltake under a valld appropriation permit
need not be used on lands adJacent to that stream or lake, as required by the
ripartan doc+rine.ll/ However, Nebraska's unfque trans-watershed dlversion
rules do present limitations on removal of water from the watersheds of
certain s+reams.zz/

The common faw rules of riparianism still apply in Nebraska, except where
they are altered or modifled by sfafuTe.zz/ The principles affecting riparian-
Ism and governing appropriations of +hé State's waters are found In the
Nebraska Constitution and sfafufes.zg/

The statutory hlstory of Nebraska's appropriative rights was brlefly
outlined In the previous part of this section, beginning with +he.Ac+ of 1877
and ending with the comprehensive revision of the State's water code In the
Act of (895, Slince the latter enactment [ittle has been done to change [ts
provisions,

The acts which preceded the 1895 legislation, although not of great sig-
nfficance In today's appropriative rights, played a key role In the develop~
ment of the doctrine. Several federal aéfs, directly or Indirectly aimed at
lands 1tke those In Nebraska, have also affected the doctrine's development

In the State.

69, See Doyle, Water Rights In Nebraska, 29 NEB, L. REV, 385 (1850}, As to
Fhe !imItation of appropriation applylng to naturat watercourses, as
opposed to man-made ditches or dralns, see NEB. CONST,, art. XV,
section 6, '

70, Morrissey v, Chicago, B. & Q. R. Co., 38 Neb, 406, 56 N.W. 946 (1893),

71. See Doyle, supra note 69,
72, See the discussion, "Interbasin Water Transfers,” infra, -
73. ‘Meng v. Coffes, 67 Neb, 500, 93 N,W. 713 (1903},

74. Drainage Dist. No. 1 v, Suburban lrr. DIst,, |39.Neb. 460, 298 N.W,

131 (194D, ‘ _ . ‘l'
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In 1866 the Unlted States Congress enacted statutes providing that when-
ever, by priority of possession, rights to the use of water for mining, agri-
cultural, manufacturing or other purposes have vested and accrued and are
recognlzed by local customs, laws, and the decislons of the courts, the
owners of such vested rights were fo be protected, thus conflrming a person's
right to acquire a vested interest In the use of a quantlty of water upon
the public domain where that had become the rule of the jurisdlcfion.zg/

fn 1870, Congress provided further that all patents granted, or preemp-
tions or homesteads allowed, would be subject to water rights acquired under
the Act of |866.Z§/

Although these statutes were passed prior to Nebraska's recognition
of the appropriation doc+rlne;21/ their passage did codify federal recogni-
tion of the previously local doctrine and although nefther act applied directly
to thils State, probably did Influence Nebraska's later recognf+lon of the
doctrine.

The Act of 1889 passed by Nebraska's Leglslature provided that all per-
sons, companles, or corporatfons owning or claiming land on a bank or In a
vicinity of any stream were entitled to the use of the water for irrigating
such lands and might acquire a water right by appropriation to a beneficlal
use.zg/ The Act of 1895 relterated this appropriative procedure; however,
it also provided that acquisition of a right to use water from a stream
could no ltonger occur simply by appropriating and applying 1t tc a beneficial

use.zg/ Unappropriated waters were reserved to the State by the 1895 legls~

75, 43 U,S.C.A. § 661, Nebraska was not Included among the states designated
by this leglsiation, but see Trelease, Coordination of Riparian and
Appropriative Rights To the Use of Water, 33 TEX. L. REV. 24 (1954),1n
which the writer suggests that the Desert Land Act did sever the water
rights from rights granted by the Federal Land Patents In Nebraska,
ttus altowing an appropriation system to operate.

76. 16 Stat, 217 (1870).

77. Flrst legislative recognition 1Is sald to be Impllcit In the Act of 1877,
Laws of 1877, page 168,

78. NEB. COMP, STAT, (1889) Ch, 93a, p. 844,

79. NEB, COMP, STAT, (1895) sectlon 5447 et seq.
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lation, and a person deslring to acquire a water right was thereafter requlired
to flile an application with the State's administrative agency In charge of

8 .
water resources.—Q/ _

Today, by statute, an applicant for appropriation of water In Nebraska
must furnish the following Information to the Department of Water Resources:

(1) Name and address;:

(2) Source from which the appropriation Is to be made;

(3) The amount of water deslred;

(4) The locatlon of the proposed diversion works;

(5) The estimated time of completion of the diversion works and canals;

{6) The estimated time by which water can be applied for beneficlial

purposes;

(7} The purpose of the appropriation, and if for irrigation a descrip-

tion of the lands to be trrigated and the amount thereof; and

(8) Any addlticnal facts which may be requlred by the Deparfmen+.§l/

The Nepartment of Water Resources records these applications Tmmedlately
upon receipt and examlnes them for obvious defects, |f an error ofF deletion
In the matertal required Is discovered, the appllcation s returned to the s
applicant who then has thirty days in which to reflle and still retaln the
priority date of the origlinal flling,

The approval of this application to appropriate water for a specified
purpose does not confer an absolute right. Certain statutory requirements
must be complied with by the appropriator. Sincé a vested right to the use
of water depends on satisfactlon of these statutory conditions, the appro-
priation certificate Is but evidence of a right and may be cancelled by the
acency upon the basis of fraud tn its procuremen+.§2/ |

Accordlng to statute +he Department of Water Resources must decide If
there Is unappropriated water In the source of supply and {f appropriation
would or would not be detrimental to the pubtlic welfare. After determina-
tlon of these questions, the Nenartment may aprrove the asprlication by en-
dorsement thereon and return I+ to the appllcan+.§2

80. An appllcafion must today be flled with the Department of Water Resources
according to NEB, REV, STAT., section 46-233 (Relssue 1968),

81, NEB, REV. STAT,, section 46-233(2) (Relssue 1968).°
82. Kersenbrock v. Boyes, 95 Neb, 407, 145 N.W, 837 (1914),
83, NEB, REV, STAT., sectlon 46-235 (Relssue 1968},
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After approval, the applicant has six months In which to flie a map or
plat showlng the point of diversion from the stream or proposed dams, reser-
volrs, canals and other structures which are Involved In the project, and If
the appropriation Is for the irrigation of lands, a map showing the number
of acres of irrigable land In each 40-acre subdivision in the project,
Failure fo file such map or plat results In forfeiture of the appropriation
and all rights galned fhereunder.gﬁ/

Within this same six months the applicant must commence work on the
actual diversion. The statute requires the applicant to prosecute such con-
struction work "vigorously, diligently, and uninTerrupTedIy."gé/ At least
one-tenth of the construction must be compieted within a year.

Although 1t is a recognized principle of the doctrine of appropriation
that one may not divert more water than can be applied to a beneficial use,gé/
Nebraska's Legislature has quantified the maximum amount to which an appro-
priator for Irrigation is entitled. By statute no aliotment of water for
Irrigation may exceed one cublc foot per second for each seventy acres of
land, nor may 1t total more than three acre-feet durlng one calendar year
for each acre of land for which the appropriation has been made. Furthermore,
the appropriation may not exceed the quantity that experience might indicate
Is necessary In the exercise of good husbandry for the production of crops.§1/

Thus, Nebraska's legisiature established a retationship between the
quantity of water appropriated and the quantity of land In which It was “o
be used. Many appropriations had been granted under the acts precedling legls-

lative enactment of these limitations and some exceed the statutory maximums

84, NEB. REV, STAT., sectlon 46-237 (Reissue 1968).

85. NEB. REV, STAT., section 46-238 (Relssue ,968).

86. Enterprise lrr, Dist. v. Willls, 135 Neb, 827, 284 N,W. 362 (1939),

87. NEB. REV, STAT., sectlon 46-231 (Relssue 1968), The amount of water
diverted under an appropriative right in Nebraska is aiways measured
at the point of diversion, and not at the place of use, Loup River

Pub. Power Dist, v. North Loup River Pub, Power & lrr, Dist., 142 Neb,
141, 5 N.W.2d 240 (1942),

24



]
es+abl!shed.§—/ These early appropriative rights which exceeded the annual

maximums were, hoever, sustained to the extent that the waters appropriated

thereln had actually been appliled to beneficlal use without waste In Enterprise .
irrigation District v. Willls.ggj The court in Enferprise noted that the

poltce power may Interfere with vested riaghts in order to secure proper

regulation and supervislion thereof but, nevertheless, held that "any Inter-
ference that liml+s the quantlty of water or changes the date of its priority
to the materlal Injury of 1ts holder 1s more than regulatlon and supervislon
and extends Into the fleld generally referred to as a deprivation of a vested
rlaht,n22/ o

The prlority of an appropriative rlght, In the absence of statute, Is
assigned as the date of dlverslon and beneficlal use, because that act
would be the las+t step in completing an approprla+lon.21/ Rights Inlfiéfed
under the law of 1877, the law of 1889 or by actual beneflcial use prior to
April 4, 1895, were adjudfcated by the Board of Irrigatlion at which time
the date of prlorlty was determined and assligned. Slince the Act of 1895,
Nebraska has adhered to the relatlon-back doctrine. Under thls statutory
re latlon-back doctrine the applicant Is required to specify the time nec-
essary for the completlon of his proposed diverslon works, which time the
depariment may 1n 1+s discretion approve, Increase or reduce, Upon com-
pletion of those works within the time allowed, the priority of the right
acqulred relates back to the date of the flilng of the applicatlon.

Appropriative rlghts for !rrigatlon use acquired in Nebraska before
the Act of 1895 are not attached to spectflc lands. To acqulire a water
right prior to that act, al! that was necessary was the construction of
works wlth which to divert the water. The appropriator thus acqulred a
vested richt measured Inl+ially by tha capaclty of the works, wlthout any

reference to the Intended use., The pre-1895 appropriator might transfer

88, None exceed one foot per second for seventy acres,
89. Enterprtse Irr, Dist, v, Wilits, 135 Neb, 827, 284 N,W. 326 (1939),
90. 1d. at R34, 284 N,W, at 330.

01; Kearney Water & Electric Powers Co. v. Alfalfa Irr, Dist., 97 Neb, 139,
149 N,W, 363 (1914),
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92/

or asslan his water rights as he would any other property interest— subject,
of course, to rules prohibittna trans-watershed dlversion, 93/ Water rlights
acquired since the Act of 1895 are attached to the land upon which they
are to be used., Such restrictions on transfers do not divest the right but
constitute a valld exercise of the State's regulatory power to prevent waste
and to Insure orderly admlnls*raTlon.gﬁ/ A post-1835 water right for Irr-
fgation use ts deemed to be attached to the land for which It was aufhorlzed.gé/
This Intentfon 1s evidenced by the requlrement that an application for a
water riaght for trrication must speclflcally describe the land to be served,
I¥ 1t does not, 1t Ts too vague and Indefinlte for a permlit o lssue.géj 1+
has been asserted that the dental of a right o change the place of use does
not apply to an approprlation made by a canal company.gz- However, the
Department of Water Resources takes the posltion that an irrigation district
or canal company may change the place of use of water from one tract of
land to another within the district with the approval of the Department If
the rlght was inftiated prior to Aprii 4, 1895, |f the richt Is acqulred
after this date, the place of use cannot be changed.

A property tnterest In water acqulred by appropriation may be |ost by
abandonment,

Abandonment 1s usually defined as the relinqulshment of a right
with the Intentlon to forsake or desert 1+, It 1s sald to be a
mixed questton of law and fact. Intentlon to relinquish the

richt 1s the tmportant element. 11 may be evidenced by a single
unequlvocal act revealing clearly a desertion of the right. Under
such circumstances the length ossylme +he appropriator has falled
to use the water Is Immaterial.—

92. U.S, v, Tilley, 124 F,2d 850 (8th Cir, {941},

93, See the discusslon "interbasin Water Transfers," Infra.

94. See U.S. v, Ttlley, 124 F.2d 850 (8th Cir, [941).

95, Farmers Canal Co. v. Frank, 72 Neb, 136, 100 N.W, 286 (1904),
96, 1d.

97. Doyle, Water Rights in Nebraska, 29 NEB. L. REV, 385, 404 (1950).

98. Id. at 409,
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In Nebraska a water right may also be lost by statutory forfel+ure.22/

After notlce and hearing, If proof of nonuse for some beneficial and useful
purnose for a pertod of more than three years 1s shown, the approprlation may
be cancelled by the Department of Water Resources. Because the statutes
speclfy only that nonuse need be shown, It appears that intent Is not
necessary to lose an appropriation by forfelture, However, the Nebraska
Sunreme Court has Indlcated that simnle nonuse Is not enough for loss of a

water rfoht by forfelture. In State v, Oliver Bros.lgg/ a complalnt was

flled requesting a water right cancellation for nonuse for more than the
statutory perfod, 1In that case the defendants' diversion works had been
destroyed by hlgh water., Reasonable efforts had been made to restore those
works; however, actual use of the water had not yet been resumed, The court
dented cancellation of the appropriation and stated: "There is nothlng In
the record that tends to establish that the defendants intended at any time
to abanden the 1rrigation system , ., ."lgl/

Ancther statutory procedure by which one may lose an approprlative right
to water fn Nebraska has been referred to by the Supreme Court In Nebraska.igg/
This third method of loss 1s based upon nonuse of water rights for the pre-
scriptive fen-year perlod of statutory |imftatlons relating to real estate
under section 25-202 of the Nebraska statutes.

Thts brlef dlscussion of the doctrine of prior appropriation In Nebraska
merely emphaslizes some of the most Important rules. As may be seen by the
numerous feferences made to the Nebraska Revlsed Statutes, the doctrine Is
extensively controifled by leglsliative enactment. Chapter 46 of the atatutes
is devoted to irrigation, and the general provisions requlating Irrigation
are In artlclie 2 of that chapter. 'Speclfic questions regarding a Nebraska
water rlaht should therefore deflnitely be studled by constdering these en-
actments, but It should et the same tIme be remembered that nonstatutory

rinarfan rules may affect each water rlight question as well,

— B N

99, NEB, REV, STAT., sectton 46-229 et seq. (Relssuo [968).
100. 119 Neb. 302, 228 N,W, 864 (1930),
101, id. at 305, 228 N.W. at 865,

102, See State v. Nletsen, 163 Neb, 372, 79 N,MW.2d 721 (1956),
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Relative Status of the Ripartan and Appropriation Rights, In the first
part of thls discusston of water rights 1+ was polinted out that Nebraska has
two lenal doctrines In force which confer rights to the use of water In the
watercourses and lakes of the State. As that sectlon suggested, undersfaﬁdlng
thls dual system requlires an Inltfal understanding of the two doctrines in-
divldually, Ensulng discussions of the riparian and appropriative doctrines
have related how relatfve rights to the water are determined as between
rlnarlanslgé/ and as between aporopr!a+ors.lgﬂ/

- In a dual system state, Ifke Nebraska, a third type of water rights dis-
nute also exists, e.a. a dispute hetween riparlan end appropriator. Much
more difficulty extsts In settling this type of confllict, Such a conflict
requires the medlator, the courts or the leglslature, to assimilate two dis-

tinct and dlametric sets of rules Into a new rule Intended to govern both

parties fairly,
Earfy Nebraska court decisions on dual system confllicts set a precedent

for the superlority of the appropriator. At that time the Nebraska Supreme
Court followed the pollcy established In Crawford Co. v, Hafhawgy.lgi/
the court stated:

iI{he conclusfon appears to us trresistibie that every appropriator
of water who has applifed 1+ to the beneficlal uses contemplated by
these several acts has acqulired a vested Interest therein, which
afves him a superior t1tle to the use of the water over the
riparfan proprlgagy whose right has been acquired subsequent
thereto . « & o™

There

The two doctrines stand stde by side. They do not necessarlly
overthrow each other, but one supplements the other. The ripartan
owner acqulres title to his usufructuary Interest In the water

when he appropriates the land to which It 1s an Incident, and

when the right s once vested I+ cannot be divested except by

some established rule of law. The appropriator acquires t1tle by
appropriatfon and appilcation to some beneflicial use, of which he
can not be deprived except In some of the modes prescribed by law,
The time when elther rloht accrues mus+|8379rmlne the superfority of
t1tle as between conflicting clalmants.,——

103, See the discusslion of "Riparian Rights" on page 13.

I04; See the discusslon of the "Appropriation System" on page 20.
105, 67 Neb, 325, 93 N.W, 781 (1903),

106. 1d. at 364, 93 N,W, at 794 (emphasis added).

107, Id. at 357, 93 N, W, at 792,
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fo the prececdtng discusstion of ripartanism two other cases were briefly

consldered which further estabifshed the superiority of appropriator concept.

In Cline v, Sfockigg/ a riparfan who acquired his right prior In time to an

approprfator was not allowed to enjoln the appropriator from diverting stream

water; and In McCook Irr, & Water Power Co. V. Crewslgg/ a priar approprliator

was allowed Yo enjolin a subsequent riparlan, and the court Implied that a sub-.

sequent appropriator might even enjoln a prior riparian from diverting water.
These appronriator-oriented declslons governed the conflicts between the

two systems until 1966 when the Nebraska Supreme Court declded the case of

Wasserburqger v, Cof*ee.lig/ In that case the court, contrary to Its previous

analysls, dectded the conflicting claims between a riparian and an appro-.
priator upon a balancling of equities theory. .
Although +he appropriator-defendant In Wasserburger held a claim prior

In time to that of the plaintiff-riparian, the court considered the preference
for domestic uses recoantzed in Nebraska and determined the appropriator-
defendants' use was unreasonable.lll/ This batanclng of equities or utlillty
of harm rule was, according to the court, Instituted In the absence of leglis~
latfon toward a viable system of correlated riparian and appropriation

water riqh+s;

I+ appears from the Wasserburger decislon that Nebraska's Supreme Court
intended thereafter to consider and declde water rights dlsputes between
riparians and appronriators on the equities appurtenant to each side of The
dispute, havina for the first time In such disputes, recognized that both
rioarians and approprlators had equally protected Interests in water.

In 1969 the Supreme Court of Nebrask?igﬁafn consldered a water rights

dispute In the case of Brummund v. Vogel.,—— |+ appears that an attempt was

made Tn that case to apply the Wasserburger rule of balanced equities with

108, 71 Neb, 79, 102 N.W, 265 (1905), reversing on rehearing, 71 Neb. 70,
98 NJW, 454 (1904),

109, 70 Neb, 115, 102 N.W, 249 (1905), reversing on rehearing, 70 Neb, 109,
96 N,W, 996 (1903),

110, 180 Neb. 149, 141 N,W,2d 738 (1966).

111, The Wasserburger decislon stated that an appropr{aflon Is unreasonable
unfess f+s utf i1ty outwelghs the gravity of the harm, 180 Neb, at 159,
141 N,W.2d at 745,

112, 184 Neb, 415, 168 N,W,2d 24 (1969).
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the court agaln consldering domestic preference as the key factor In declding
which water user was entitled to the supply, The defendant In the Brummund
case was an appropriator wlth a protected Interest under his permlt and the
plainti ff was a downstream uéer who was neflther anf@pproprlafor with a

permlt nor a riparian and who therefore had no profééfed Interest according
to any known Nebraska law. Yet the court, wlth reference to the Nebraska
preference system, evidently concluded that the plalntlff possessed some
valid clalm to the water,

Thus, although 1t anpears that the court Intends to use 1+s balancing
of equitfes rule fn dual system dlsputes, the Brummund case leaves the State
with the possibllfty that prevlously~recognized rights to water may no
longer be sufflcrenf_profecfioﬁ agalnst certain other users who are not
operating within the known water rights system,

Preference System. What Is a "preference system" as that term is used
in the realm of water law? At the outset I+ 1s Impor*anf to understand that
a preference system ts not an Independent system of water rights; and there-

fore, a surface water user must have a valld appropriation rlghfllé/ before

A
seeking to Invoke the benefits of the preferences. The riparian's righfll—/
Is protected by equitable remedlesllé/ and the preferences do not apply to

confl!c+s'amonq riparlans nor between riparians and appropriators although

the order of preferred uses may be collaterally referred to by a court In
makina equitable determinations, It 1s also Important to note that prefer—

ences come Into operation only after all the water of a stretch of water—

113, See discussion of "Appropriation System" under "Water Rights," supra.
114, See dlscusslon of "Riparian Doctrine" under "Water Rights," supra,
115, Loup River Pub, Power DIs¥, v, North Loup Rlver Pub, Power & Irr,

Dist,, 142 Neb, 141, 5 N,W,2d 240 (1942}; Wasserburger v, Coffee, 180
Neb. 149, 141 N.W,2d 738 (1966).
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course has been aliocated for use under the water rights system of the S*afe.llfb

The Nebraska preference system Is a constitutional and leglsiative ex-
pression of authority for a superlfor use to Interfere with a prior appropria-
tton for an Inferfor use, Thls procedure of acqulisition is an exercise of

the power of eminent domaln.llz/

[n Nebraska, amona appropriators, domestic uses have preference over

all other uses and agricultural uses have preference over manufacturing and

power uses.llg/ In most states payment of compensation Is required by the

116, As between appropriators, the first In time Is first In right; there-
fore, an approprlator with a later priority date will be cut off in
favor of appropriators who are sentor In +ime., 1f, however, the use
by the Junlor anpropriator 1s "preferred" over the use by the senlor
apnpropriator, he might be able to compensate the senlor appropriator
and obtaln the water through assertfon of the preference system,

As between rlparlans (users having riparian rights traceable to a date
before April 4, 1885), the common law ruie of reasonable use governs
thelr relative rights to the water.

As between a r!paf!an and an abproprta+or, the Nebraska Swreme Court
has fashfoned the following rule:

"An appropriator who, 'n ustng water pursuant to a statutory
permit, Intentionally causes substantfal harm to a rlparian
‘proprietor, through Invasion of the proprietor's interest In .
the use of the waters, 1s !lable to the proprietor in an action
for damages 1f, but only 1f, the harmful appropriation Is
unreasonable In respect to the proprietor. The appropriation
Is unreasonable unless its utllity outwelghs the gravity of
the harm," Wasserburger v, Coffee, 180 Neb, 149, 159, i4|
N.W,2d 738, 745-746 {1966) (emphasis added).

117. Hutchlns, Backqround and Mcdern Developments In State Water Rights Law,
1 WATERS AND WATER RIGHTS 119 (R. Clark ed. 1967) (herelnafter clted as
Hutchins),

118, Nebraska Constitution (pertaining to water of natural streams):

Priorl+y of appropriation shall give the better right as between
those using the water for the same purpose, but when the waters

of any natural stream are not sufficlent for the use of all those
desiring o use the same, those uslng the water for domestic
purnoses shall have preference over those claiming It for any
other purpose, and those using the water for agricultural purposes
shall have the preference over those using the same for manufac-
+uring purposes. Provided, no Inferior right to the use of the
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superlor user to the Inferior user whose water right is Interfered wl+h.112/

The State Constttution would seem to make compensation an explicit require-
ment 1n Nebraska because, followlng the pronouncement of preferred uses In
Article XV, sectlon 6, that document states:

Provided, no Inferior r!qh+-+o the use of the waters of this state
shall be acquired by a superlfor right wlthout just compensation
therefor to the Inferlor user, '

The recent case of Brummund v. Voqe|lgg/ creates some confusfon as to

the Nebraska Supreme Court's v!éw of the preference sys+em as 1t applles In

waters of thls state shall be acqulred by a superlor right without
just compensation therefor to the Inferfor user, NEB, CONST, Art.
XV, sectlon 6, (Adopted, 1920},

NEBRASKA REVISED STATUTES (pertaining to water of natural streams):

Priority of appropriation shall give the better rlight as between
those using the water for the same purposes, but when the waters
of any natural stream are not sufficient for the use of all those
desiring the use of the same, those using the water for domestic
purposes shall have the preference over those claiming It for any
other purpose, and those using the water for agricultural purposes
shall have the preference over those using the same for manufac-
turing purposes. NEB, REV, STAT., section 46-204 (Relssue 1968).

No Inferlor right to the use of the waters of this state shall
be acqulred by a superior rlight without just compensation
therefor to the Inferfor user. The just compensation paid to
those usina water for power purposes shall not be greater than
the cost of replacinag the power which would be generated In the
plant or plants of the power user by the water so acqulired,
NEB. REV. STAT., section 70-669 (Reissue 1966),

(pertaining to ground water):

Preference In the use of underground water shall be gliven 1o those
using the water for domestic purposes, They shall have preference
over those clalming 1t for any other purpose. Those using the
water for agricultural purposes shall have the preference over ;
those uslng the same for manufacturing or Industrial purposes,
NEB. REV, STAT, , section 46-613 (Reissue 1968),

119, Hutchins, supra note 117, at 119,

120, 184 Neb, 415, 168 N,W,2d 24 (1969); for a discussfon of some problems
ralsed by Brummund, see Report of Special Commlitee on Water Resources,
19 NEBRASKA STATE BAR JOURNAL, No. 7 CAprT1 19707,
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thls State. Statements In Brummund Indlcate that the court Interprets the
Nebraska Constitution and statutes pertalning to preferences as giving to a
person, even thouch not having a valid water right, the "right" to acquiré
the water of a holder of a valld water right for an agricultural or manufac-
turtng use when the taking Is for domestic use.lg!/r Furthermore, the oplinlon
does not mentfon compensatfon for the person whose water right would be taken,
Article XV, section 6 discussed above, was not mentloned by the court,
Assuming that some possibie meéhlngs of language In Brummund will not
be pursued In future Supreme Court cases, there are some other aspecfs of
workIng preference systems which apply to Nebraska.
First, munlc!pal_uée of water 1s not listed In Nebraska's preferences;
however, some other western states have municipal use as a separate classifi-

catlon which is usually equated with domestic use,

121, The court In the Brummund opinlon states:

Plaintiff does not plead nor prove facts entitling him to vested
riparian rights under the common law . . ., . Plaintiff concedes
that he has never applled for nor secured any water rights from
the Department of Water Resources," 184 Neb, at 420, 168 N.W,2d
at 27,

(Therefore, plaintlff does not have any previously known water right.,)

The defendaﬁfs are upstream appropriators having app}i for and re-
celved on Auqust 24, 1967, +hg?r grlorify of apgrogp{a$?on,. o lﬁ,

(Therefore, defendant does have a valld water right,)
The opinfon then states:

We hold that the right of plalntlff to use water from this stream
for domestic purpcses 1s supertor to the defendants' right to con-
struct a dam to have a reservoir for either agricultural or
recreational purposes . , + . 184 Neb, at 421, 168 N.W.2d at 28,

{The opinion seems to equate “preferred use" with "water right." Past
discussions by commentators on water law have Indicated that the Nebraska
preference system ts for adjustment of supply between users possessing
approprliative water rights, and that compensation 1s a requisite for the
preferred user to obtaln the water, See Doyle, Water Rlights in Nebraska,
29 NEB, L, REV, 385, 407-409 (1950); Yeutter, A Legal-Economic Critique
of Nebraska Watercourse Law, 44 NEB. L. REV, 11, 44=49 (1965); Trelease,
Preferences to the Use of Water, 27 ROCKY T, L. REV. 133, 137-138,
150-151 (1955); Thomas, Appropriations of Water for a Preferred Purpose,
22 ROCKY MT, L, REV, 422, 425 (1950): and toup River Pub, Power Dist. v.

North Loup Rlver Pub., Power & lrr, Dlst., 142 Meb. 141, 5 N.4,2d
240 (1942)).
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Second, there seems to be doubt on the part of some commentators as to
whether or not a private Individual wanting water could invoke the preference

122/ Conditions In at least one state have led to court determinations

system ——
that the use by a private Individuat for irrigation did constitute a "public
use"; and although this case Invoived condemning land for a water use project,
applicatlon to the preference system ts arguable.lzz/ -

Third, acquiring water by asserting the preferences Is adminlstered by

124/

the courts in Nebraska.——' In some states the process Is accomplished

Throuqh administrative aoencles.125/

Lastly, with the exception of domestic use, the preferences seem to be
In reverse order of what a free market sltuation would create. While the
preferences glve an Irrigation district the opportunity to "purchase" the
rights to fnterfere with the water right of a manufacturer, for example, the
economic return from the use of the water by the Irrigators may not be
sufficlent to ﬁay for the damage caused to the manufacturer. Thus, the
dollar return to The'lrr!qaffon'user (value of the water to him) may not
allow the preferénces to operate,

Inter-Basin Weter Transfers. Inter=basin (or transbaslin) water diver-

stons (movement of water from a basin of orlgin to another watershed area)

have been allowed In Nebraska. However, under what clrcumstances and when

this may be done Is not entirely ciear. Dlscussion must begin with a review

122, See Doyle, Water Rights in Nebraska, 29 NEB, L, REV, 385 (950"
An Individual who possesses a junlor right to water for agricultural
purposes and wishes to acqulre his neighbor's sentor right to water
for a nonpreferred use does not enjoy the same power (as a public
Irrication district)., His taklng would be for a private and not a
public purpose.”™ at p. 409, But see Treloase, Preferences to the Use
of Water, 27 ROCKY MT, L, REV. 1. 133 151 n, 138 (1955), cited In Yeutter,
Nebraska Watercourse Law, 44 NEB. L. REV. 11, 45 n, 143 (1965) as saying
that the poslition Faken b by Doyle would render worth less the preferences
In NEB, REV. STAT., sections 70-668 and 46-204,

123, Nash v, Clark, 27 Utah 158, 75 P, 371 (1904); see Yeuf+er, Nebraska
Watercourse Law, 44 NEB, L, REV, 11, 44-49 (1965)

124, Loup Rlver Pub, Power Dist. v. North toup Rlver Pubtic Power & [rr.
DIst., 142 Ne¢b, 141, 5 N.W.2d 240 (1942).

125, See e.q., WYO. STAT., SECTIONS 41-3, 41-4 (1957),
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of the statutory law., In thls regard, two Nebraska statutes are on point,
The first, section 46-206, provides:.

The water appropriated from a river or stream shall not be turned
or permltted to run fnto the waters or channel of any other river
or stream than that from which 1+ Is taken or appropriated, unless
such stream exceeds In width one hundred feet, In which event not 126/
more than seventy=flve percent of the reqular flow shall be taken,—=

Sectlon 46-265, the second statute, states:

The owner or owners of any frrigation ditch or canal shall careful ly
malntaln the embankments thereof so as to prevent waste therefrom,
and shall return the unused water from such ditch or canal with as
I1tt+le waste thereof as possible to Tas/sfream from which such water
was taken, or to the Missourl River,—

Both statutes have been revliewed by the Nebraska Supreme Court in decislons
which are discussed below, It should be noted that section 46-265 does not
forbld Tnter-basin dfversions, but only requires a return of unused waters
128/ A broad interpreta-
tlon of what constitutes the basin of the Missour! River could Include all

to the orlglnal source or "to the Missourf River,"

the stream basins In Nebraska.

Three Nebraska Supreme Court declsfons have interpreted these Nebraska
statutes. In (936 the court ruled the statutes did not authorize the Depart-
ment of Roads and Irrigation to grant applications for inter-basin diversions.

: : 129
In Osterman v, Central Nebraska Public Power & |rrigation Dls+rlc+—-—/ the

principal question was the valldl+y‘of an orderlég/
Nebraska Public Power and Irrigation District a water right permi+ting dlver-

slon of 600,000 acre-feet of water from the Platte River, Approximately

granting to Central

sIk+y,percen¥ of the water was to be used In Irrlgating lands located In
+he basins of the Blue and Republican Rivers, ObjJectors Included appropri=

ators and downstream riparifans In the Platte Valley.

126. NEB, REV. STAT., section 46-206 (Relssue 1968).
127, NEB. REV, STAT., section 46-265 (Relssue 1968),
128, 1d.

129, Osterman v. Central Nebraska Public Power & Irr. Dist. 131 Neb. 356,
268 N, W, 334 (1936),

130, Thls order was made pursuant to NEB. COMP. STAT., ch, 8%, art, 63 (1929),
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The court clted Meng v, Coffeelél/ for the proposition that water usage

by riparfan owners was 1o be based upon equallty, and that each rlparian was
required to exerclse his rights reasonably and with due regard for the rights
of other riparfans. From this the court concluded the right to use water at
common law was IImlted strictly to riparfan lands, and that at common law
there was usually no right fo transport waters over a divide or watershed
that enclosed the source from which 1t was obtalned. Thus, because the common
law prohibited Inter-basin diversion, then permission for such diverslons
must be denfed from leglslatlve enactment,

| Recognizing this, the defendant, Tri-County Irrigation District (now
called the Central Nebraska Public Power and Irrigation District), contended
that lealslative enactments atlowed diversions from one watershed to another,
The court disagreed and cited a |lne of State statutes beglnning in 1889 and
cuiminating In the modern section 46—206.122/

The court Indicated that I+ found an Intent In the legislative hlstory

of the modern statutes to preserve the unused waters for the benefit of the
source from which they were ob+ained.1§é/ As for the words "or to the Missourt
River," the court held they had no bearing whatsoever on the Issue under con-

slderaflon.léi/

The court considered section 46-265122/ as controlling the operation of
all Trrigation ditches, and held it appitcable to Inter-basin dlversions
because the water transported had to be carried away from Its source by the
use of Irrigation canals, In line with this reasoning, the court held that
a dlvide or watershed could not be crossed by an irrigation ditch or canal
where the unused waters would not be returned to the source from which they
were taken. The legal effect of Osterman seemed to bar Inter-basin diver-

sfons In all cases.

131, Mena v, Coffee, 67 Neb. 500, 93 N,W. 713 (1903).
132. NEB. REV, STAT,, section 46-206 (Relssue 1968).

133, Doyle, Water Rights In Nebraska, 29 NEB, L. REV. 385 (1950).

134, 131 Neh, at 368, 268 N.W. at 340,

135, NEB, REV, STAT., sectlon 46-265 (Relssue {968).

36



The statutes were not agaln consldered by the Nebraska Supreme Court
for twenty-four years. Then, In 1960, the court decided Alnsworth Irrigation
District v, Be]of.lég/ In the Bejot case the plaintiffs had sought a permlt

to approprlate water from the Snake Rlver for Irrigatfon purposes. As opposed

to the facts of Osterman, the Snake Rlver Vatley was not a farmling area; sub-
ITrrication was not an Issue, and the only downstream appropriators on the
Niobrara Rlver, of which the Snake Rlver !s a tributary, were iwo small power
plants that were to be compensated for any damages suffered.

The Snake Rlver flows north and sifghtly east tnto the Niobrara River,
which empties Into the Missourl Rlver, The plaintlff's canal was to run for
about 56 mlles to and through the lands to be Irrigated, with the unused
waters emptylng Into the Nlobrara RlIver where they would have been eventually
carrled in any event, The canal would Intersect and cross several small
streams, all of which were tributarfes to the Niobrara River. None of the
water was to be returned to the Snake River,

In objectlon to aranting a permit, the defendants clalmed the appropria-
tton to plalntiff would violate section 46—265122/ because some of the water
taken from the Snake Rlver would cross the divide and eventually flow Into
+he Ntobrara--an alleged 1llegal attempt to transport water by canal over a
watershed or divide, Defendant's primary rellance was on the Osterman
declslon.lég/ ‘

The court referred to 1ts decision In Osterman but deciined to consider
it confroFllng.lég/ The court recognlzed the following definltion of a water-

shed:

136, 170 Neb. 257, 102 N.W.2d 416 (1960),
137, NEB. REV, STAT., section 46-265 (Relssue 1968).
138, 170 Neb. at 265, 102 N,W.2d at 422. .

139. 1td.

m——-
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« « o« Ariver and all Its *tributaries constitutes a watershed,
which may be defined as all the area lying within a dfvide, above
a2 glven point on a river or stream. The term watershed Is synon-
ymous with river baslIn, drafnage basin, or catchment area, except
In some Instances, where by definttion for speclfic purposes, In
connection with speclf!c_agreemen+§407he basin may have been ex-
tended upon the natural watershed,—

Because the court was of the oplnton that the Snake and Nlobrara Rlvers were
one stream, basln or watershed, 1t concluded that the Osterman decision was
entlrely distinguishable as to both the facts and the Iaw.lﬂl; The court,
therefore, was not required to aglve sectlons 46-206 and 46-265 an Interpre-
tatlon which varfed from that in the Osterman case.

Of slaniflcance Is the fact that the Platte, Blue, and Republican Rivers
(Involved In the Osterman case) and the Snake and Niobrara Rivers (involved
In Bejot) all empty Into the same rlver-~the Missouri. Under such facts,
the s+é+u+ory requirements of section 46-265 would not be violated regard-
less of the rlver under conslderation. Due to thls, the basls of the Bejot
decislon has been subject to serfous question, In fact, It has been suggested
that the Bejot decision has nullified the watershed limitation doctrine as
espoused in the Osterman Casé.lﬂz/ The diverse holdings of the two decisions
point out the problems of attempting to deal wlth Inter-basin diversion by
blanket statutory orohlb!+lons.1£§/

Another aspect of the inter-=basin transfer problem which faces Nebraska
Is tllustrated by Metropollitan Uttl1ties District v, Merritt Beach Companvléi/
(hereinafter referred to as M,U.D.). The case was an appeal from an authori-
zation by the Director of the Department of Water Resources which allowed
Metronolitan Utilities District of Omaha to supplement its dally water supply
In a maximum amount of 60,000,000 gallons of ground water from a well field

to be located on the north bank of the Platte River and on an adjacent Island

140, 1d. at 273, 102 N.W.2d at 426.
141, 1d, at 276, 102 N.W.2d at 427,

142, Johnson and Knlppa, Transbasln Diversion of Water, 43 TEX, L, REV.
1035 (1965),

143, 1d, at 1039,

144, 179 Neb, 783, 140 N,W.2d 626 (1966).

38



In Sarpy County, approximately five miles upstream from the confluence of the
Piatte and Missour! Rivers, The water was to be pumped, treated, and conveyed
by pipeline to the service area of M,U,D, In and around the City of Omaha.
No direct diversion of water from the river was con%emp!afed, as the entire
supply was to be pumped from the ground, Exper1'+es+lmony Indfcated that the
source of the aqulfer's recharge would be 4,000,000 gallons per day from
underground waters and 56,000,000 gallons per day from surface waters of the
Platte Rlver. Other evldence established that the pumping would reduce the
level of flow In the Platte River to some extent, but that it would not .
d?Fec+ly affect the level of ground water beneath the defendants' lands.

‘The defendants objected to the M,U.0. permit on the grounds that: (1)
It would violate vested rights of riparian property owners by lowering the
water table under thelr lands; and (2) the grant of the application amounted
to an unlawful diversion of water from the Platte River watershed, As to
the first objection, the court stated that Nebraska had never ruled uponba
situation In which the right of the riparian owners to take percolating waters
constituted an Interference with the prior appropriation rights of persons'on

o 146
a nearby sfream.lﬂz/ However, after reviewlng decislfons from Callfornla—-nf

and UTah,lﬂZ/ the court concludedlﬁg/ that the defendants falled to show
they were damaged; and It then followed that they were not In a position to
raise the objection,

In arguing the second objection, defendants relled upon the holding of
the Osterman caselig/ that water cannot be transported and used outside a
watershed, The court stated that while ripartan rights still exlist, they
have been limited by rules of reasonable use and public interest; so where
a rtparfan landowner's reasonable use Is not Impalred, the public Interest

demands that water be applied to a needed publlic purpose rather than be

145, 'Id.

146, Tulare Irrigatfon District v. Lindsay-Strathmore Irrigation District,
3 Cal.2d¢ 489, 45 P,2d 972 (1935),

147, Stlver King Conso!, MIning Co. v. Sutton, 85 Utah 297, 39 P.2d 682
(1934),

148. 179 Neb. at 796, 140 N,W.2d at 634,

149. 131 Neb. 356, 268 N.W. 334 (1936).
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was+ed.129f Having lald thls foundation, the court analyzed agaln the

ratlonale of the Osterman declision and did not consider 1t controlling because
In Osterman the taking of water would have damaged the rights of others.
But In the M,U.D., case no damage had been caused to downstream riparlans or
appropriafors.*él/' In fact, had the water not been taken by M,U.D,, it
would have flowed unused out of the State; and the court concluded by holding
that where the taking of water heyond a watershed does not Injure appropriators
or ripartans, then no reason exists for not permitfing an inter-basin diversion
for a publlc and beneficlal purpose,
| The court tn the M,U.D, case assumed that it was dealing with ground
water rather than a diversion from a stream. This made dlscussion of secttons
46-206122/ and 46—265122/ unnecessary: The question arises whether the
case can be constdered authority for only the transportaticn of ground water
across a dlvlde or watershed or whether It has equal applicabliiity to Inter—
basin diversion of stream water, [+ Is of Interest that the court in the
M, U.B, case s+a+edléﬁ/ that underground waters, whether they be percolating.
waters or underground streams, are a part of the water referred to in the
Cons+!+u+lon,l§2/ and that ground or stream waters form part of the same
hydrologic cycle, The oplnion sald: |
1t 1s true that such waters are not concentrated as In a river nor

do they move with the veloclty of a river, but they do percolate

through underground formatlons and have the same source and termin-

ation as surface water flowing In a river. Underground waters are

a part of the source of water supply to 2 growing population and an

expanding economy the same as the surfpge waters flowlng In a live
stream on the surface of the ground,—

150, 179 Neb, at 801, 140 N.W,2d at 637,

152, NEB, REV. STAT,, section 46-206 (Relssue l§68).
153, NEB. REV. STAT., section 46-265 (Relssue 1968),
154, 179 Neb, at 799, 140 N.W.2d at 636,

155, NEB. CONST,, Art. XV, section 4,

156, 179 Neb, at 800, 140 N,W,2d at 636,
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Evidence in the M.U,D, case Indicated that pumpling ground water near the river
directly Influenced the level of flow to some extent and that the aqui fer was
dependent upon the river for recharge. However, the court, although recog-
nfzing the hydrologic fact of ground and stream water interconnection at this
polnt on the Platte River, evidentiy declded that the immedlate source of the
water was ground water and thus gave no evidence of Intent to discuss stream
water dlversions,

Summary, Although Inter-basin diverslons in Nebraska have been allowed
and some may be permitted In the future, It Is not clear under what clrcum-
stances and when thls may be done. The two Nebraska statutes of speclatl
ln+eres+122/ do not explicitly prohlbi+ tnter-basin diversions, but they do
present limltations,

In the Osterman decision the Nebraska Supreme Court held that a divide
or watershed could not be crossed by an frrigation ditch or canal where the
unused waters would not be returned to the source from which they were taken,
The declsion In Osterman seemed to prevent inter-basin diversions 1n all
cases, but In 1960 the Nebraska Spreme Court In the Bejot case dispelled
that contention. In the M,U.D. case the Nebraska Supreme Court agaln deviated
from tts position In Osterman and formulated the following rule: The question
of allowing Inter-basin diversions Is to be decided upon the ground of reason-
able use and all the factors that enter Into such a conslideration Including
1he reasonableness of a watershed dlversion, |t remalns uncertaln whether
the M.U.D. declslon Involved only diversions from an Immediate ground water

source,

Ground Water Use Lawlgg/

Generally. The three common law theorfes governing ground water In the
United States are the English rule of absolute ownership, the American rule

of reasonable use, and the Callfornla rule or correlative rlghts doctrine.

157, NEB, REV, STAT., sectlon 46-206 (Reissue 1968) and NEB. REV. STAT.,
sectlion 46-265 (Relssus 1968).

158. See generally, Olson v. Clty of wahoo, 124 Neb, 802, 248 N.W. 304 (1933)
and other cases and materials In Hamsberger, Nebraska Ground Water
Problems, 42 NEB, L, REV, 721 (1963); Danielson, Ground Water in

Nebraska, 35 NEB. L, REV. 17 (1955},
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When speaklng of "ground water" in thls sectlon, reference Is to “percolating"
water rather than ‘o "underground streams," The distinction between these
two classes of water 1s discussed In the section entitled "legal Class-
Tfication of Water,"

The English rule declares that a landowner has absolute ownership of

underlylng water as though 1t were a part of the soll.lég/ This rule has

been rejected In Nebraska.lgg/

The American rule of reasonable use acknowledges the landowner's pro-
prietary ITnterest In ground water, but with the restriction of reasonable
use. Use of the water is confined to the land overliying the source If di-
versions to outiying lands will Injure other overlylng landowners who have an
interest In the water, As one authority on Nebraska ground water law has
noted, "What 1s a reasonable use Is judged solely In relationship to the
purpose of the use on overlyling land; 1t Is not judged In relationship to
the needs of ofhers."lél/ Thus, under the American rule one landowner by
taking all of the ground water for a reasonable use on hls own land can
effectively deprive other overlying landowners of a supply.

The Callfornla rule of correlative rights places an emphasis on recog-
nftion of the common rights of users withdrawlng water from the same supply.
According to the doctrine, when the recharge rate tn an aquifer Is Insuffi-
clent to malntatn a plentlful supply of water for all common users, then the
avatlable supply ts apportioned among those having substantial rights to the
water, When supply s plentlful, users operate as they would under the
reasonable use rulelég/ wlth no restrictions on taking amounts necessary for
applitcation to reasonable or beneflctal use on their overlylng land, nor on

dlverting withdrawals to outlying lands.

159, 2 S WIEL, WATER RIGHTS IN THE WESTERN STATES 970 (3rd. ed. 1911},

160. Luchsinger v. Loup River Pub., Power Dist., 140 Neb., 179, 181, 299 N.W,
549 (1941); Metropolitan Utilit+ies District v. Merritt Beach Co., 179
Neb. 783, 800, 140 N,W,2d 626 (1966}.

161. Harnsberger, Nebraska Ground Water Problems, 42 NEB, L, REV. 721, 728
(1963),

162, Hutchins, Trends In the Statutory Law of Ground Water In the Western
States, 34 TEX. L. REV. 157, 164 (1955),
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The above common'law theorles of ground water use rights are all predi-
cated upon the ownershlb of land, e.g. the right to use water is an fncldent
of land ownership. Some states have by statute adopted the doctrine of appro- .
priation o apply to ground water., This doctrine is applied with comparative
ease to waters In watercourses and lakes, but its application to ground
water Is not as stmple because diversion by wells from an underground water
supp ly makes I+ difflicult to prove retative shortages and interference effects.

The Nebraska Leglslature has not adopted or affirmed any system of rights
to ground water; therefore, thls State derives 1ts ground water use rules -
from case law and the common law theories as discussed below,

Nebraska Rule, Ground water rights In Nebraska are determined by a

combinatlion of t+he Amerlcan rule of reasonable use and the Callfornia doctrine

of correlative sharing tn +ime of shortage. Approval of this rule Is first

found In dictum by the Nebraska Supreme Court In Olson v. City of Wahoo.léé/

[n a subsequent case the court clting Olson sald: "We are committed to the
rule: 'The owner of land Is entltled to appropriate subterranean waters

found under his land, but his use thereof must be reasonable, and not In-

r + ther h t+ant 164
ju 'OUS o 0 he S WhO ave Subs an ‘a ' r‘Gh'rS ‘n SUCh Wa'fel"S. m "—'/ Tlle /
rule was agaln ff 165

I g In reafflrmed In Luchst nger v, LOU[) River Public Power Districd——

and In Metropolitan Utlif+les District v. Merritt Beach Co;léé/

The correlative rights, sharing In times of shortage, seems to have also been

approvéd In Olson when at the end of the usual pronouncement of the American

rule the court added: ", . . 1f the natural underground supply 1s Insuffi-

1€5, 124 Neb. 802, B11, 248 N.W, 304 (1933},

164. Osterman v. Central Pub, Power & trr. Dist., 131 Neb, 356, 365, 268
N.W. 334 (1936),

165; 140 Neb, 179, 181-183, 299 N.W. 549 (1941).

166. 179 Neb,, 783, 801, 140 N.W.2d 626, 637 (1966),
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clent for all owners, each 1s entltled to a reasonable proportion of the
whole , ., , " Thils was also affirmed in Luchsinger.

When supply Is readily avallable, the present Nebraska rules allow land-
owners Yo withdraw and use the ground water on the overlying land for purposes
which are reasonable. What constitutes a "reasonable use" has been ekplained
and held to be a use which constitutes a beneficlal purpose in relation to
the legitimate use and enjoyment of the overlying Iand.léz/

The Nebraska rutes probably will not allow an owner to withdraw ground
water and fransport I+ for use on land outside the vicinity If another tand-
owner above the same aquifer objects to the exbor+a+lon on the basls that
the availabliity of water for his use on land which overlays the aquifer
would be Impaired by the removal.—‘—s-@-‘l

The correlative rights aspect of the Nebraska ground water rule recog-
nizes that water moves through aquifers from under the land of one landowner
to others and that the supply of a landowner is seldom static; rather, it
Is often dependent in part upon uses by others, With correlative rights,
overlying landowners share proportionately in a dwindling supply.lgg/ This
element of the Nebraska rules allows landowners situated over a common supply
o prevent some of thelr number from depriving the rest of a share In the
supply by making extraordinary withdrawals In times of shortage, even 1f for
reasonable use on overlying land. The American rule of reasonable use applied

alone would allow such deprivatfons to occur.llg/

167. Clark, Groundwater Menagement: taw and Local Responga, 6 ARIZ. L. REV,
178, n. 36 at p, 184 (1965); Drummond v. White Oak Fuel Co., 104 W.
Va, 368, 375, 104 S.E. 57, 60 (1927),

168. See Harnsberger, Nebraska Ground Water Problems, 42 NEB. L. REV. 721,
727-728 (1963),

169, See Hutchins, Trends in the Statutory Law of Ground Water In the
Western States, 34 TEX, L, REV, 157, 164 (1955),

170, Clark, Groundwater Management: Llaw and Local Response, 6 ARIZ L. REV,
178, n, 36 at p. 184 (1965),
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Vater rlaohts of land owners In Nebraska have been summarized as fol|owss

Only a rlght to use may be acqulred; and thls right to use Is
affected and clrcumscribed by the rlghts of other persons and the
Interest whtch +q§|7ta+e has in a resource which Is so largely a
publlc treasure,—

Leglsiation, At the present time Nebraska has only rudimentary beglin-
nfngs of ground water use leglslatfon. A pertinent comment on the adequacy
of the existIng leolslatlon Is found In Metropolitan Ut1iitTes DIstrict v,

Merrl++ Beach Co.lzg/ where It Is stated:

White the rights of apnropriators to the use of water from rlvers
and streams have been protected over the years, rlghts In the use
of ground water have not been determined nor protected, nor the
publilc policy wlth reference to the use of such underground water
leglslatively declared, The difflcuities In administering dual
conflicting princlples, and fixing the rlghts of users thereunder,
are readlly apparent,

(Protecting Munfcipal Water Supply Sources). Recent legislation In

Nebraska has dealt with present and future suppiles of ground water for

clttes and vl llaces, and for municlipal corporations supplylng cltles or

vlllaqes.lzé! This leqlslation has a very limlted scope, and It Is ques~

tHonable whether much protectton for municlpal water suppllies ls provided,

The statutes Involve the lssuance of permits to:

« « o locate, develop and malntaln ground water supplles through
wells or other means and to transport water Into the area to be
served , , , and , . . to contlnue exlIsting use of ground waferlaﬂg
the +transnortattfon of around water Into the area served o + &« o

Permits are not required; rather, permits are avallable when an appllcant

75/

deslres one and hls application Is approved;l" A permlt recelves a

171, Danlelson, Ground Water In Nebraska, 35 NEB, L. REV. 17, 21 (1953),

172. 179 Neb, 783, 799, 140 N,W.2d 626, 636 (1966),

173. Clty, Viilage and Munlclpal Corporatton Ground Water Permit Act,
HEB. REV. STAT., sections 46-638 to 46-650 (Reissue 1968),

174, NEB, REV, STAT,, sectlon 46-638 (Relssue 1968),

175. NEB, REV, STAT., sectlon 46-639 (Reissue 1968).
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priorlty date of the +Ime when the appllcation Is flied with the Dlrector
of the Department of Water Resource.lzg It 1s not clear whether future
Htigation of municlpal water rights will place much slignificance on pri~
~ority dates,

There Is also a well spacling statue which affects municlpal ground
water wells.lzzj Under thls statute, no Irrigation, Industrial, or another
muntcipallty's well may be drllled within one thousand feet of a municlpal
well, nor may a municlipallty drlitl a well within one thousand feet of an
Irrfgation or Industrlal well, However, Nebraska Revised Statutes section
46-653 (Relssue 1968) allows the Dlrector of Water Resources to Issue a
speclal permit to drifl a weil notwithstanding the sﬁacfng requlrements
when facts are shown which justify the request. Presumably, proof of
noninterference wlth the munictpal well would be requlred before such
a nermi+ would Issue,

(Irrigation Wells). Agatn, there Is mintmal leglslative regulation of
ground water use amonq Irrlaators. Sectlon 46-651, discussed above, affects

distance between an Irrlgation well and a municlpal well, Also, there Is

a statute governling spaclna between frrigation wells.lzg/ Under thls stat-
ute, no Trrigation well is to be drilled within six hundred feet of another

Irrigation we!l. However, the statute does not apply to wells used

to Irrigate two acres or less, and weils for domestlc, cullnary, or stock
use on a ranch or farm are also exempted, The spaclng regulé+lon does not
apply to ftrrigation wells of a landowner on his own ladd;'bdf each of these
wells must be at least six hundred feet from any Irrigatfon well on nelgh-
borina !and.lzg/ As with municlpal well spacing EegulaTlon, the Irrlgatlion

well spaclng requlatfon need not be followed Tf an appl1cant can show

176, NEB, REV. STAT., sectlon 46-642 (Relssue 1968).
177, NER, REV, STAT,, section 46-651 (Relssue [968).
178, NEB, REV., STAT., section 46-609 (Relssue 1968).

179. NEB, REV, STAT., secifon 46-611 (Rclssue 1968),
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facts which satisfy certaln leglslative requlremen+s.l§g/

Some protection agalnst waste of ground water Is provided by Nebraska
Revlsed Statutes sectton 46-602(3) which requires "capplng" or "plugging"
abandoned realstered Irrfaoatton wells,

(Relatlonshln of Ground Water and Watercourse Use Law). Relatlively

recent developments In hydrology have prompted wldespread realfzation that
the total water resource should be deal+ with as one Interrelated unl+t,
However, prlor to these developments fegal principles had already been for-
mulated to resolve dlsputes, so that today Nebraska Is faced wlth three
dlfferent sets of rules to anply to this uilt, Two sets of rules, rlparl-
anfsm and appropriation, apply to rights Tn stream flows and a third set

181/

of ruies applies to rights In ground water,—— This legal dichotomy of

around and surface water law produces conflicting, but equally valid,

clalms on the hydrologlc unit In times of shortage.

(Water development In the United States has been malnly a latssez-
falre process, In accord with the Individuaiistic tradition Inher-
tted from the ploneers, Surface-water users commonly have been
forced by the hfgh cost of construction to Joln hands In development
projects, Most ground-water users have gone Independent ways. Each
class of users tends ‘o regard I+s source of water as distinct from
the others. In many areas, however, overdevelopment lsiggy forcing
recognttlon of the untty of water as a slngle resource,~—=

Users Tn some areas of the Unlted States are recognizing the unity of

water, and changes In the leaal rules are belng made In some states In order

180, NEB. REV. STAT., sectfon 46-610 (Relssue 1968). The user wanting a
spectal permtt to dri{{ an 1rrigation well without regard to the
spacing requirements of sectlon 46-609 must make a detalled applf-
catton. When conslderina the approval or objectton of the appli-
catlon, the Dlrector of the Department of Water Resources must con—
slder the slze, shape, and Irrigatlon needs of the property for which
the permi+ Is sought, the known ground water supply, and the effect
on the ground water supply and the surrounding land, The application

may be approved or disapproved In whole or In part,

181, For discusslons of these dIfferent rules see "Baslc Legal Approach to
Conflicts Between Water Users" and "Watercourse Use Law" of thls
publtcatton,

182, Nace, Water Management, Agriculture, and Ground Water Supplies, U.Se
Geoloalcal Survey, 8 (Clr. 415, 1958},

47




to resolve conflicts. The changes proposed are usually concerned wlth ground

wa+er.1§é/ FolfowIng 1s the view of a well-known Colorado commentator on

. thts problem:

The need for leglslation Is apparent, Wlthout clear cut rules,
the relatively Inexpenslive drilling of wells contlinues apace, and
surface water users may soon be faced with a faclt accompll (sic)
where courts will be reluctant to prohibl+t or curtall well users
who have Incurred large tnvestments and brought large acggages
under cultlvation through the use of underground waters,—

Only one leglslative measure has been enacted In Nebraska to deal wl+th
the problems of Interferences between users of ground water on the one hand
and riparfan owners or appropriators of surface water on the other, That
statute reads as follows: '

The Leglslature finds that the pumplng of water for irrigation

purposes from plts located within f1fty feet of the bank of any

natural sfre?gsyay have a direct effect on the surface flow of
such stream,—

A permlt must be obtalned from the Department of Water Resources before
an trrloator may pump water In the situation described by the quotation
186/
above ,—
The statute exhlbl+s recognltion of the problems presented by "connected"
ground and surface waters, but the slTtuatfons to which the statute applies

are narrowly clircumscribed.

183, See Harnsberger, Nebraska Ground Water Problems, 42 NEB, L, REV, 721,
741 (1963), regarding surveys of other states and suggestions for
correlatton of rights,

184, Moses, The Correlation of Surface and Underground Water Rights, 27
OKLA. B, J. 2095, 2098 (1956).

185, NEB. REV, STAT., sectlon 46-636 (Relssue 1968),

186. NEB, REV, STAT,, sectlon 46~637 (Relssue 1968),
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Drainage Law

Common Law Rules

Fact situations of the typical drainage cases involve waters that are .
not classifiable as lakes, streams or ponds, usually called "surface water"
but more descriptively termed "diffused surface water." The Nebraska Supreme

Court has described such waters as those which flow in no defined water-

87/

course,l—— are diffused over the surface of the ground, and are derived

88/

primarily from rains and meltting snow.l——- They have also been described

89/

1
as waters wlth no permanent source of supply or regular course—— and

waters which become separated from a watercourse or water body so that they

190/

Alsc included are
191/

are prevented from returning to the channel or bed.
waters flowing from springs which do not follow a well-defined channel.
Diffused surface waters retain thelr character until they reach a well-

192/

defined channel and become part of a wa*rercourse,1 lake or stream.

Civil Law Rule, This rule Is that a landowner cannot obstruct the

flow of surface water coming on his land from a higher estate; nor can
the owner of the higher estate cause the natural flow of surface water
183/ The effect of this ruife is to

allow surface water to follow its natural path of drainage.

onto the lower land to be Increased.

187. Morrissey v. Chicago, Burlington & Quincy R. Co., 38 Neb, 406, 56
N.W. 946 and 57 N.W. 522 (1893),

188. Jack v. Teegarden, 151 Neb. 309, 37 N.W.2d 387 (1949),

189, 1d.; Schomberg v. Kuther, 153 Neb. 413, 45 N.W.2d 129 (1950); Mader v,
Mettenbrink, 159 Neb. 118, 65 N.W.2d 334 (1954),

190. Krueger v. Crystal Lake Co., 111 Neb., 724, 197 N.W. 675 (1924),
191. Rogers v. Petsch, 174 Neb. 313, 117 N.W.2d 771 (1962).

192, NEB. REV, STAT., section 31-202 (Reissue 1968) defines a watercourse
as "any depression or draw two feet below the surrounding lands and
having a continuous outlet to a stream of water, or river or brook . . . .

193, Clark and Martz, Classes of Water and Character of Water Rights and
Uses, in 1 WATER AND WATER RIGHTS 305 (R. Clark ed. 1967), See
Comment, Diffused Surface Water Law In Nebraska, 41 NEB. L. REV. 765,
766 (1962)
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This rule does not allow Interference with surface dralnage by any
landowner, and therefore does not lend ftself to solving dralnage problems
In urban settings where the grades of lets and constructlion of bulldIngs
thereon would Interfere with natural dralnage. One commentator has also
observed that the clvll law rule "would seem to be the antlthesls of sol |
and water conservation practices which are essentlal to the long ferm
preservation of American agrlculfure."lgﬁ/ The clvii law rule Is not
followed Tn Nebraska,

Commnon Enemy Rule. This rule is also known as the "common faw" rule
although severa! commentators contend the early English cases do not
support |+.122/

The common enemy rule Is the raw basls of Nebraska dralnage law,

In I+s eartfest form as applied In thls State the rule was:

(S)urface water Is regarded as a common enemy, and every |anded
proprietor has a right to take any measures necessary to the pro-
tectlon of hls own property from Its ravages, even If In dolng so
he throws It back upon a coterminous proprietor, to his d? gge,
which the law regards as‘a‘cafsvyf damnum absque Injuria,—— and
affording no cause of actlon.——

Stmply stated, the rule altowed an owner of land to do anything to repel

or remove surface water from his property, even though In so doing he

caused Injury to hls nelfghbor,

Nebraska now seems to adhere to a modifled common enemy rule., In
Nichol v, Yocumlgg/ the Nebraska Supreme Court held that the "common enemy"
rule was not (and never had been) the law of this State. [+ continued by
stating that the rule In. the State is "the true doctrine of the common law"

194, Comment, DIffused Surface Water Law In Nebraska, 41 NEB. L. REV, 765,
766 (1962),

195, td. ot 767,
196. Loss, hurt or harm without Injury In the legal sense. See BLACK'S
LAW DICTIONARY (4th ed, 1951),

197, Morrissey v. Chlcago, Burlington & Quincy R. Co., 38 Neb, 406, 430,
56 N.W, 946, 953 (1893),

198, 173 Neb, 298, 113 N,W,2d 195 (1962),
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w199/

and 1t Is "a general rule !n force and controls In this State, The

court stated:
(D)1 ffused surface waters may be dammed, diverted, or otherwlse
repelled, If necessary, and In the absence of negligence. But
when dlffused surface waters are concentrated In volume and vel-

oclty and flow into a natural depression, draw, swale or other 200/
drainway, the rule as to dlffused surface waters does not apply.,~

The rule as to such dralnways, natural depressions, draws and swales, gener-
ally s that they must be kept open to allow natural dratnage.
Reasonable Use Rule. The two rules deflned above are based on property

concepts. The Y"reasonable use" rule, however, Is expressed In the language
of tort taw, This rule is that a landowner is not llable for damages

caused by him In repelling surface waters Tf he proceeds wlth reasonable
care and prudence, Whether a landowner's attempt to deal with hls surface
water problem is reasonable !s a question of fact to be determined from

all the clrcumstances surrounding the sftuation., Although It Is a minorlty
rule 1+ has been successfuily applied In some jurlsdictlons tc do equity

In cases where the somewhat rigld "property orfented" rules may have falled.
The Nebraska Supreme Court has conslistently tempered application of Its

rule with language requliring reasonableness and absence of negllgenceggl/ in

carrylng out drainage actlivity,

Nebraska Rules

As stated above, Nebraska had early taken a "common enemy" approach
to di ffused surface water cases. The Nebraska Supreme Court has found It
necessary to modify the common enemy rule by Introducing the concept of
reasonab leness when passing judgment on attempts of landowners to solve

02/

thelr surface water problems.z—— Finally, the court changed the label

199, Id, at 306, 113 N,W,2d at 200.

200, 1d.

201. Anheuser-Busch Brewing Assn. v, Peterson, 41 Neb. 897, 60 N,W. 373
(1894); Snyder v, Platte Valley Public Power and Irr. Dist., 144 Neb.
308, 13 N.W.2d 160 (1944); Courter v, Maloley, 152 Neb. 476, 41 N,W,2d
732 (1950); County of Scotts Bluff v, Hartwig, 160 Neb. 823, 71 N.W.2d
507 (1955),

202, id.
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of this State's rule and now applles a "common law" rule to diffused surface
water cases.

To understand the present law of surface water dralnage It is Imperative
to recognlze that all dralnage problems are not susceptible to application
of a sinale rule, For purposes of discussing dralnage law, the facts must
be examined to determine whether the situation may be categorized as Involv-
Ing watercourses and dralnways, Interference wlth natural! dralnage of diffused
surface water by an upper proprietor, or interference with natural drainage
of diffused surface water by a lower proprietor,

Watercourses and Dralnways. Rules governing drainage of dlffused

surface water are not applicable to water in "watercourses." A watercourse
Is deflned by statute as "any depressfon or draw two feet below the surround-
Irg lands and having a contlnuous cutiet to a stream of water, or rlver or
brook . . . ."Zgé/ As to Interfering with the flow of a watercourse, it
Is weli settled that:

The owners or proprietors of lands bordering upon elther the

normal or flood channels of a natural watercourse are entitled

to have 1+s water, whether withIn 1ts banks or In Its flood channel,

run as It Is wont to run according to naturat dralnage, and no

one has the lawful right by diversions or obstructions 584}n+er~
fere with Its accustomed fiow to the damage of another.,—

The Nebraska rule governing Interference with the fiow In drainways
not meeting the tests for being a watercourse Is also weil developed. The
rule closely parallels that for watercourses and Is that a lower landowner
cannot interfere with the natural flow of water In any natural dralnage-
way, be 1t a draw, dltch, slough or swale.zgéf

Interference with Natural Dralnage of Diffused Surface Water by an
Upper Proprietor. A landowner may collect diffused surface water located
on his land for hls use even though hls action deprives a lower landowner

of the benefits that the latter would otherwise enjoy were the water allowed

to flow down to the lower lands, but he cannot, without Incurring liability,

203, NEB, REV, STAT,, section 31-202 (Relssue 1968},
204, Schwank v, County of Platte, 152 Neb, 273, 280, 40 N.W.2d 863, 868 (1950).

205, Comment, DIffused Surface Water itaw In Nebragka, 41 NEB., L. REV, 765,
776 (1962),
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collect the water and then discharge it upon his lower nelghbor causing the
latter damage.ggé/
Interference with Natural Drainage of Diffused Surface Water by a

Lower Proprietor. A common situation which results In lttigation Is when

a landowner builds a dike to prevent surface waters from entering upon his
property. Nebraska has quite consistently applied the common enemy rule,
modified by a test of reasonableness, in situations where a landowner
repels surface water not flowing In a natural watercourse or drainageway.
In this situation the lower landowner may dam, divert or otherwise repel
the diffused surface waters ff the actlon Is necessary to protect his

property and if he does so In a nonnegifgent manner.

Leglslation

Nebraska faw provides that a landowner may drain his land In the
"eeneral course of natural dralnage" by open ditch or tile draln; and If
the ditch or drain Is wholiy on hls property, the landowner will not
incur Ilability for damages to any person nonnegligently injured by the
water being drained. '

Statutory provislons alSO»exlsT which permit groups of landowners
faced with a common dralnage problem to undertake concerted action.
Three approaéhes are available. Landowners may organize a dralnage
disTrlcT,ggl/'bf‘which there are two types. Landowners may also petition
county government to ald in accomplishing certain drainage projects under
a proceduré tn Chapter 31, articles 1 and 9, Revised statutes of Nebraska.

Advantages common to all three approaches are: (1) use of a political
entity allows the indlvidual landowner to avoid personal Iiabillty if
damages occur; (2) such organlzation makes It possible to allocate costs
according to benefits and effectively assess levies to meet the cost of
projects; (3) contract letting for the project and general supervision .of
the project work can often be handled easier by the poiitical entity; and
(4) the county or public corporation has a continuing existence. In add-
dition, the two forms of organized dralnage districts have the power of .

eminent domain to acquire necessary lands and rights-of-way.

206. Chicago, R. l. & P. R. Co. v. Shaw, 63 Neb. 380, 88 N.W. 508 (1901),

207. See the discusslon of drainage districts elsewhere In this publicaticn,
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Miscel laneous

Public Recreational Access and Use for Lakes and Streams

General Comments. The demand for water-based recreation has recently
Increased in Nebraska and other states. From 1950 to 1967 the number of
pleasure boats in use in the United States at least doubled, and the number
of motors for such boats tripled in the same perlod.ggg/ Also, the expected

increase In population In the future will produce more boating enthuslasts,

hunters, fishermen, and others who will demand suitable waters and access to
pursue their avocaflons.ggg/ The State of Nebraska through the Game and
210/

Parks Commission has developed extensive park and recreational areas.=—~

In a discussion of this area of law It Is Important for the reader to be
acquainted with a legal touchstone calied "navigablility" and further to under-
stand that there are different definitions or tests of navigabli|lty for dif-
tferent legal purposes., The reason for examinlng tests of navigabltity is to
determine who controls the use of the surface area of streams and lakes,
which in turn rests on the determination of who owns the beds of the stream
or lake.

Historical Background (The Navigability Test for Determining Title to
Beds) . Nebraska follows the federal test In determining what waters are
navigable for ti1tle to beds purposes. The Nebraska Supreme Court stated
this test as follows: ". . . navigability in law Is synonymous with navl-
gabli lity in fact, wlthout regerd to the influence of the ocean tide, and 11/

Includes those waters only which afford a channel for useful commerce . . . ."

in Nebraska this apparently encompasses only the Missourl Rlver, and there-

208. UNITED STATES DEPARTMENT OF COMMERCE, STATISTICAL ABSTRACT OF THE
UNITED STATES 208 (1968).

209. That no smailil number of persons are involved fs evidenced by the fact
that In 1965 there were nearly 33,000,000 hunters and fishermen In this

country, See Id, at 204,

210. Nebraska Game and Parks Commission figures show approximately 107,810
acres of land; 3,062 acres of marsh; and 69,495 acres of water are
controlled by that agency for the conduct and development of game, fish
and recreation. These lands are either owned or leased, or partly owned
and leased by the Game and Parks Commission. NEBRASKA GAME AND PARKS
COMMISSION, Hunting, Fishing and Recreation Areas (Revised July, 1969),

211, Clark v. Cambridge & Arapahoe {rrigation & Improvement Co., 45 Neb,
798, 805, 64 N.W. 239, 240 (1895),
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fore other waters within the State are "nonnavigable" for determining
ownership of beds.

Generally, the beds underlylng nonnavigable waters are owned by the
private riparian landowners,zlz/ and the public has no rights to the use
of these private wafers.ZlE/ Nebraska seems to adhere to this general
rule; however, one notable exception exlsts. The Leglslature In 1929 made
the beds of meandered lakes, which are nonnavigabie 1n Nebraska, the
property of the State and dedlicated them to the public.gl&l Meandered
lakes are those which i{e In two or more sections of land, When the
section llnes were surveyed, these bodles of water fay on the proposed
boundaries. Instead of surveying through the lakes, the llnes were lald
to follow the shore 1lnes. Meandered lakes are not numerous and most
or all are located In the Sandhllfls area. |t should aiso be noted Thafl
the statute does not Include those meandered lakes patented to private
fndividuals by the Unlted States.

In many states a flnding that a stream Is navigable leads to the .
concluslon that the cltlizens have the right to use the bed and surface
for recreation or any otherwlse lawful purpose. This 1s not true in
Nebraska.

In the 1905 case of Kinkead v. TurqeonZIE/ the State of Nebraska

departed from the pubifc ownershlp rule, |In that case the Nebraska
Supreme Court declared: ", . . a riparfan owner of lands on one slide of
a navigable river above the flow of the tlde holds to the thread of the
stream, subject to the publlc eésemen+ of navigation ., . . ."219/ The
Kinkead case dealt wlth the problems of bed ownership in the Missourl
River caused by a sudden change of channel. The court further observed
that the public right attaches to the water of the new channel--that the

public retatns all its rights,

212. Rels, Policy and Planning for Recreational Use of inland Waters,
40 TEMP, L, 0, 159, 171 (1967),

213, Annot., 57 A.L.R.2d 569 (1958).
214, NEB. REV. STAT., section 37-411 (Relssue 1968).
215. 74 Neb. 573, 580, 583-4, 104 N.W. 1061, 1062 (1905),

216, 1d. at 580, 583-4, 104 N.W.va+ 1062,
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A summary of the discussion to this point may be helpful, Flrst, 1+
must be refterated that the titie to beds of all nonnavigable waters in
Nebraska betong to the private stream-bank landowner, except In the case
of meandered lakes, declared by the Legislature to be public, Also, In
Nebraska the beds of navigable rlvers belong to private stream-bank land-
owners, but he holds It subject to the navigation easement. This is so
because of the holding of Kinkead v, Turqeon;lef '

Nothlnqg of course, prevents the State government from becoming a land-
owner with contro! over the water surface, and 1+ has in fact become such
an owner of sign!fican+ areas.zlgj

(The Navigation Easement). The seemingly restrictive state of affairs
as to public recreational use of waters In Nebraska under the tItle to beds
theory Is conslderably modlfied by the navigation easement doctrine,

This doctrine has been stmply explalined by one commentator as follows:

(T)o the ordinary citizen (the navigation easement) means that the
waterway subject to the (easement) Is a public hlighway upon which
he has a right to transit for himself and his goods, and upon2¥aych
he may hunt and fish without hindrance by the riparian owner,—

As stated above, there is a different test for determining which

waters are navigable for purposes of applying the navigation easement
than for determinlng who owns the bed. The navigation easement test as

I+ exfsts today Is that a water body s navigable if 1+ Is navigable In
fact or can be made so with reasonable Improvemenf.gzg/ [t 1s not nec-
essary that the stream or lake actually be used for navlgaflon.zgl/ The
easement also attaches to nonnavigable parts of navigable sfreamsgzg/ and

to the tributaries of navigable sfreams.-z-z—:"-/

217, 1d,

218, See note 210, supra.

219, Blelefeld, Navigabllity In the Missourt River Basin, 4 LAND & WATER
L. REV. 97, 102 (1969).

220, United States v. Appalachlan Power Co,, 311 U.S. 377 (1940),
221, Economy Llght & Power Co, v, United States, 256 U.S. 113 (1921),
222; Untted States v. Rio Grande lrrigattion Co., 174 U,S. 690 (1899),

223, 1d.: Unlted States v. Griffln, 58 F.2d 674 (W.D. Va, 1932); Oklahoma
V. Guy F, AtkInson Co., 313 U.S. 508 (1941),
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Application of the navigation easement to the tributaries would seem
to open them at least to canoelng, float trips and perhaps even to hunting
and fishina from boats to the extent that access could be galned from public
lands such as a road right=of-way.

The Nebraska Approach (Waters Open to Publlc Use)., Despite the fact
that Nebraska case law on the public's right to use the surface of the

State's waters Is not well developed, there are severa! Nebraska Attorney
General's opinlons concerning whether the public has a right to use certain
waters for recreational purposes. In 1930 an oplInfon maintalned that
riparfan landowners along the Platte River have jurisdictlon over hunting
privileges and can sell or lease the exclusive right to hunt or fish on

the river and Islands to the thread of the stream and no one has the right
to hunt or fish on an Island or from a boat wlthout the riparian landowner's
permission, The opinfon states that this 1s the rule even though the
hunter or fisherman reached the river throuah public access afforded by

a public road.zgﬂ/

This opInion was no doubt a falr statement of the law In 1930, How-
ever, It seems to be based entirely on the title to beds doctrine, Al-
though the navigation easement was a recognized legal doctrine tn 1930,

It must be pointed out that the test for navigablllity for its application
recelved major development after that year.zzz/

At least two federal cases were declded after 1930 which are Important
for the subject. In Grimes Packing Co. v. Hynes?2® the court held that

generally all members of the public have a right to fish In publlic waters

such as the sea and other navigabie or tldal waters, and no private person
can clalm an exclusive right to fish 1n any portion of such waters unless
he acquires such a right by grant or prescription. In the federal case of
Ne-Bo=Shone Assn, v, Hoqar+h221/ It was held that Michlgan law did not
declare exclusive flshing rights to the riparifan, and a state agency decree

224, NEB, OP, ATT'Y. GEN, 224 (1930).

225. See United States v, Griffin, 58 F,2d 674 (W.D., Va., 1932); Oklahoma v,
Guy F. Atkinson Co., 313 U.5. 508 (1941),.
226. 67 F, Supp. 43 (Alas. 1946).

227. 81 F.2d 70 (6th Cir., 1936),
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which gave the public general flshing rights was valld., The waterway
Involved In that case was a shallow stream formerly used to float logs
but not otherwlise navigable.

In view of these cases and the fact that the Platte River Is probably
naviagable for application of the navigatfon easement, the 1930 Nebraska
Attorney General's oplInlon, at least as far as It applies to recreation
pursults from a boat, may not reflect the present status of Nebraska law,

In 1949 the Nebraska Attorney General was presented a similar ques-
+ion although the facts dlffered considerably from the 1930 controversy.
The 1949 Inqulry concerned the publifc's rfght to hunt and fish on the
Central Nebraska Publtc Power and Irrigation DIstrict's reservolrs.

The oplinion was prompted by the fact that the district leased the ex-
clustve right to hunt and fish to a private individual. The Nebraska
Attorney General offered the oplnlon that this was a misuse of the
emlnent domaln power because the subject land had been condemned for a
publlc purpose and could not be leased to a private individual for his
exclusive use. The opinlon stated: "I+ Is our opinton that the general
public has a right to fish and hunt upon the Central Nebraska Public
Power and irrigation District reservolrs o + » 'nZZ§/

From this last dlscussed opinion I+ seems that a general public right
t+o hunt and fish, and probably to pursue other recreational uses, was
recelving recognition in Nebraska as to pubifcly owned waters.

(Statutes). The extensive system of recreation areas and parks of
+he Nebraska Game and Parks Commisslon provides opportunities for a great
number of persons seeking water-based recreatlon. Hunters, fishermen and
water sports enthuslasts galn access and use of other water areas by
obtaining permission from the owners of such areas.

I+ is the policy of the State of Nebraska to encourage the permissive
use of privately owned water resources by the publifc. This Is evidenced
by the Recreatfon Liablllty Act of 1965.222/ Sectfon 37-1001 states:

228, NEB, OP, ATT'Y, GEN, 129, 130 (1949),

229, NEB. REV, STAT., sectlons 37-1001 to 37-1008 (Relssue 1968).
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The purpose of sections 37-1001 to 37-1008 Is to encourage owners
of land to meke avallable tc the public land and water areas for
recreational purposes by iimiting thelr Itabiitty towards persons
entering theron and towards persons who may be Injured or other-
wise damaged by the act or omissltons of persons entering thereon.

The act also establishes the duty of care owed by the landowner to
those coming on his land for recreational purposes. That duty of care Is,
In effect, no duty whatsoever, except that the landowner Is [table for
wiiful or mallclous fallure to guard or warn against a known dangerous
condit+ton. The Iimiting of Ilabllity does not apply to landowners who
charge a fee for the recreational use of their fand by the general public.
I+ should be noted that the Recreattonal Liabiifty Act In no way glves
the public access to private property. It stands as an established rule
of law that the publiic has no right to cross prlvate land to reach public
wa+ers.2§9/

A statute enacted In 1967221/ modl fled the law of trespass In Nebraska,
The law states that persons "in the process of navigatfing or attempting
to navigate with nonpowered vessels any stream or river In this state"
may portace or otherwlse transport thelr vesseis around obstructions In
the stream,. A penalty Is provided If damage Is caused to private property
during such a portage, It 1s Implied in this law that the general public
may use any appropriate stream of this State for canoelng or floating a
raft, which are recreational uses. As mentioned prevlously, the Nebraska

statutes also dedicate meandersed lakes to publlc use.

Interstate Water Compacts and Court Decrees
Where states have conflict of pollcles with respect to water from an

Interstate stream, thelr respective Ynterests can usually be negotiated,
modffted and embodled In an Interstate compact. The constitutional limit-
atfon on negotlating Interstate river compacts Is that they must be approved

230, 2 AMERICAN LAW OF PROPERTY § 9,48 (Casner ed. 1952); 1 S.WIEL, .
WATER RIGHTS IN THE WESTERN STATES 361 (3rd ed. 1911), See Stone, .,
Publlc Rights_ In Water Uses and Private Rights In Land Adjacent

to Water, in 1 WATERS AND WATER RIGHTS 221 (Clark ed. 1967).

231, NEB, REV. STAT., sectlon 28-589,01 (Supp. 1967),

59



by Congress.zgg/

The federal qovernment, as well as the states, has an Interest iIn
the allocation of Interstate stream waters. In order to recelve federal
approval the neqotiation of an Interstate compact usually Involves: (1)
an act of Congress authortzing negotlation (and usualty providing for a
federal representative to the negotiatfons); (2) actual negotiation of
the terms by the state and federal representatives; and (3) ratification
of the compact by the affected states and Congress.

In allocatlng the waters of Interstate streams Nebraska has entered
fnto the following compacts with nelghboring states.

The South Platte Rlver Compact between Colorado and Nebraska was

signed by state representatives on April 27, 1923, and received congres-
stonal approval by the Act of March 8, 1926.222/ The purpose of the
compact Is to remove present and future causes of controversy between
the compacting states over the South Platte River, running easterly from
Colorado Into Nebraska, and Lodgepole Creek, running southeasterly from
Nebraska Into Colorado, In order to achleve that purpose the compact
provlides for jofnt malntenance of a stream gauging station on the South
Platte River, A point Is affixed on Lodgepole Creek above which the
full beneflt of the waters go to Nebraska, and below which the same beneflts
ao ‘o Colorado, The waters of the South Piatte are apporttoned based on
season of the year, prlor appropriators! rights and regfonal Irrigation
need. The stream flow statlon on the South Platte permits the estab-
l1shment of a minimum amount of stream flow which establishes a limit
on upstream diverslons.

The Republican River Compact between Colorado, Kansas and Nebraska

34/

' 2
was negotfated pursuant to Public Law 696, 77th Congress, 2nd sesston,——
The subject matter of the compact Is the apportionment of the Republlcan
River and Its tributaries above 1ts junction with the Smokey HI1 1 River

232. "No state shall, without the consent of Congress . . . enter info
any agreement or compact with another state, or with a forelign

power . . ." U,S. CONST., Art. 1, §10.
233, 44 Stat. 195 (1926).

234, 56 Stat. 736 (1942).

60



tn Kansas. The compact recognizes and seeks to achieve six goals: (1) the
most efficlent use of the waters of the Republican River; (2) an equltable
dlvision of the waters of the Republican River; (3) the removal of causes
of controversy between the signatories; (4) the promotion of Interstate
comity; (5) the recognition that efflicient utliization of the waters In

the basin Is for beneficial consumptive use; and (6) the promotion of

Joint action by state and federal governments In the efficlent use of water
and contro! of floods.

The compact defines the dralnage basins and appertions thelr total
aval lable acre-feet of water to Colorado, Kansas, and Nebraska. The alio-
catlons to the states are based on estimates of availabllity and are sub-
Ject to the condltion that these quantities are actually avaltable In the
respectlve basins., The compact aiso leaves unimpalred the rights of the
federal government In the Republican tiver Basin,

The Upper Nlobrara River Compact between Nebraska and Wyomlng was
negotlated pursuant to congressional consent as embodled In the Act of
August 5, 1953, the Act of May 29, 1958, and the Act of August 30, 19612222/
The negotlated compact was signed on October 26, 1962, and recelved con-
gressfonal approval on August 4, 1969.229/ _

The three purposes of the compact, as stated In the first article,

are: (1) to provide for equitable division or apportionment of the waters
of the Upper Nlobrara River Basin. (2) to gather data on ground water and

underground water fiow so that such waters may be apportioned by supplement
to the compact; and (3) to remove causes of controversy and promote inter-
state coml+ty.

The compact defines the extent of the Upper Nilobrara River Basin,
deslgnates officlals to administer the compact, and provides for estab-
Itshment and operation of necessary stream qauglng stations.,

The surface waters of the Upper Nlobrara Rlver are apportioned
between Nebraska and Wyoming with Wyoming recelving unrestricted use of
the river's surface flow except for restrictions placed upon the river by
Wyoming law and restrictions from prior appropriators whose rights are
defined by the compact, The compact also provides for gathering data on

ground water and a possible future allocation of ground water.

235, 67 Stat. 365 (1953), 72 Stat, 147 (1958), 75 Stat. 412 (1961),

236. 83 Stat, 86 (1969).
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Alfhoughffhe proposed Lower Niobrara River and Ponca Creek Compact
between Nebraska and South Dakota was stgned by representatives of the
compacting states on January 18, 1961, I+ has not yet been ratified by
Conagress, The princlpal purposes of the compact are: (1) to remove
causes of Interstate controversy over the waterways fnvoived In the
compact; (2) to encourage beneficlal use of subject waters; (3) to bro?
vide for a falr sharing of avalliable water between the signatory §+a+es;
and (4) to recognize the acquisttlon of water to the subject waters by
groups and Indlividuals,

The proposed compact would establish a Nebraska~South Dakota Board
to administer the terms of the compact. Article V of the compact defines
the rights and standards of Individuals affected by the compact. The
compact also provides for the collection of data and the preservation of
existing federal rights and obligations,

A Blg Blue River Compact between Kansas and Nebraska Is currently
betng negottated, Including conslideration for both the Blg Blue and for
t+he LI+t+le Blue Rivers, The commlissioners also have been given the power
to compact for the Little Blue Rlver,

Under Article 1}l, section 2 of the Untted States Constitution, the
Supreme Court has orlglinal jurfsdiction to settle cases and controversies
between states, These cases and controversies may often be settled between
the states with the approval of Congress through Interstate compacts such
as those dlscussed above, However, where a lawsult Is Inltiated the Supreme
Court has Jurlsdiction to hear the case and render a decree. Typically, the
Court wiil not hear the case untll there has been a prelimInary hearing held
before a court appointed Speclal Mester. After the Speclal Master has pre-
sented his report and the parties have had an opportunity to present thelr
excepttons to i+, the Court will Issue a decree.

A Unlted States Supreme Court decree concemning Nebraska waters was
Issued In the case of Nebraska v. wvcmlng,ZQZ/ In which Nebraska Instltuted
sult agalnst Wyoming to apportion the waters of the North Platte River,
Colorado was jolned as a defendant because of 1ts Interest in the North Platte

River. The decree In the case apportioned the water by setting maximums

237. 325 U.S. 589 (1945), modlfled, 345 U.S. 981 (1953),
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on the amount of water which could be diverted and on the amount of acreage
which couid be Irrigeted. Dlversion |Iimitations with respect to reservoirs
and canals were established for the May 1 to September 30 perlod of each
year.

The decree adjudged Nebraska appropriations for lands supplied by the
French and State Line Canals senlor to the appropriation rights of the Path-
finder, Guernsey, Seminoe, Alcova and Glendo Reservolrs and the Casper Canal
In Wyoming., Wyoming was therefore enjolned from permltting storage of water
In 1ts reservolrs contrary to this appropriation rule from May 1 to September
30 of every year,

The decree apportioned only the natura! flow of the North Platte River
and provided that the flow wouid be measured by additlonal gauging stations
which were to be established as they were needed wlth thelr expenses aflo~-
cated between Nebraska and Wyomling,

RBoth Colorado and Wyoming were permitted to divert water for ordlnary
and usua! domestfc, municipal and stock watering purposes. However, both
states were required to malntaln public records on ifrrigation, storage and
exportation of water from the North Piatte River and 1ts tributarles,

Exclusive of the Kendrlck Project and +he Seminoe Reservolr, Wyomlng
was enjoined from dlverting water above the Guernsey Reservolr or from the
tributaries of the North Platte above the Pathflnder Dam for the lrrigation
of more than a total of 168,000 acres of land Tn Wyoming during any one Irri-
gation season. They also were enjoined from storlng more than 18,000 acre-
feet annually for use above Pathfinder Reservolr. In the area between
Guernsey and the Tri-State Dam section, between May 1 and September 30 of
any year, the natura! flow of the North Platte River was divided beiween
Wyoming and Nebraska on the basis of 25 percent to Wyoming and 75 percent to
Nebraska, Water stored In federal reservolrs was not affected by the decree,
but Ts controlled by contracts of the North Platte Project and Warren Act
Contracts,

In 1952, when the Glendo Project was found to be feaslble, the parties
felt 1t was necessary to amend the decree. The decree was amended by stipu-
lation to provide that Colorado might Increase 1ts use from 135,000 acres of
land fo 145,000 acres of land., Storage rights in Glendo were to be |lmited

to 40,000 acre-feet annually, and Including carryover storage, would never
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exceed 100,000 acre-feet, This water was to be distributed according to con-
tracts with the Secretary of the Interlor, and divided among the states with
15,000 acre-feet avaflabte for use In Wyoming below Guernsey Dam and 25,000

acre-feet avallable for use In Nebraska.

Maintenance of Water Quality

State Actlon, The Maintenance of the quality of the waters of the
State of Nebraska is the responsibllity of the Nebraska Water Poltution
Control Counc!l.zég/ Under 1ts statutory authority the Counctl, on Ne=
vember 8, 1968, In response to the Federal Water Quallty Act of 1965,
adopted Water Quallty Standards Applicable to Nebraska Waters, which
superseded water qualtty standards promuigated In 1964, The waters of
the State (which include streams, lakes, springs, and all other surface
and around waters, both Interstate and Intrastate) were basically di-

vided Into three categorfes, Class 'A' waters are those used for domestic

water supply; Class 'B' waters are those used for full body contact
sports (i.e., swimming, water skitng, skin diving, and similar activities);
and Class 'C' waters are those used for partfal body contact sports
(1.e. hunting, fishlng, trapping, and boating); the growth and propa-
aatfon of fish, waterfowl, furbearers, other aquatic l1fe, semi-aquatic
fife, and wildllfe; agricultural uses such as frrigation and ITvestock
watering; and Industrial uses., Water quality criterla were adopted
for each classification,

Dates for compliance with the Water Quallty Standards for the various
municipallitles have been set, none being any later than January 1, 1972,
A special timetable for facililtles discharging Into the Missouri River Is
to be established, Amona the more difflcult problems presently being
experlenced by the Councl| are those of proper operation and malntenance
of sewage treatment plants and the control of wastes from |lvestock
féedlofs. The Counctl, In regard to the feedlot sltuation, adopted a rule

In 1968 requiring the reglistration of feedlots,
As of January, 1970, there have been no judiclal Interpretations of

any provisfon of the Nebraska Water Poliutton Control Act or any other

238, The Nebraska Water Poltlution Control Counci! ts discussed under the
Department of Health in this publication.
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determinations of the jurisdiction and authorlty of the Nebraska Water
Poflution Control Council. In Its program of Insuring that all the
cltlzens of the State of Nebraska have an equal opportunlty to benefi-
clally use the waters of the State, the Councl!, whenever It finds that
some party Is degrading the water quallty to the detriment of his nelgh-
bors and the people of the State, attempts to reach a satisfactory so-
lution to the problem by Informal conference with the party and recom-
mendatlons refative to technlcal assistance,

Private Remedles. The Nebraska cases deallng with the malntenance
of water quality are few tn number and were all brought by one private
party against another. They are based almost exclusively on the doctrine
of private nulsance, and concern both surface and ground waters, fIn an
1889 casezég/ the Nebraska Supreme Court reversed the actlon of the
District Court In Sarpy County In denying a permanent fnjunction agalinst
the owner and operator of a large feedlot located along Papllifon Creek
and In favor of adjoinlng downstream landowners who used thelr land for

generai farmlng purposes and for stock ralsing, waterling their

cattle from the creek, The court found that the downstream landowners'
use of the stream and of thelr property had been Impalred because wastes
were flowlng from the nefghborlng upstream feedlot Into Paplliton Creek,
The wastes were belng carried down to and upon the plalntiffs' land by
+hé force of the stream, polluting the water and rendering 1t unfit for
use by the plalntlffs. Noxlous odors and a general nulsance condition
also resulted, This sltuation had been In exlistence for approximately
two years, The Court tn ordering the grantina of the permanent 1njunction
made ciear that the case was one of a contlnuing private nulsance and
was not based on the ripartan doctrine of reasonable use. The Injury
complalned of, 1+ declared, was polliution of the watercourse, not im-
proper or unreasonable use of the water of the stream by +he‘defendan+.
In rendertng 1+s declslton, the court also noted that Papllliion Creek,
unifke the Platte or Missour! Rlvers was too small In slize to sustaln
wasfes.from‘a feedlot of no less than 3,750 head of cattle. However,

239, Barton v, Unlton Cattle Co,, 28 Neb. 350, 44 N, W, 454 (1889).
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40/

In a rather simllar caseg—— from Sarpy County some flfty~four years
later In 1943, the Nebraska Supreme Court took a more restrictive view
of the situation, The case concerned alleged pollution of a small fresh
water creek flowing Into Paplo Creek, causad by wastes flowing from an
upstream landowner's feediot., Desplite the allegations of the downstream
ripartan landowner, the court held that the feeding of livestock along a
small stream outside of an Incorporated city, and where stock feeding Is
generalty engaged In, may not be enjoined by a nelghboring landowner
where there Is no evidence showing that a nulsance was created. Again
the Issue was one of continulng private nufsance, but In thls case the
court found a lack of sufficient evidence, The Issue of water pollution
was but one aspect In the case, though an Important one. This case
demonstrates the iaw's reluctance to enjoin permanently an Important
and common commercial enterprise In a particular area unless the business
would constlitute a "nulsance per se" (a nulsance under any clrcumstances)
or would cause Irreparable and serlous Injury or destroy anocther's in=
terests or property If not enjolned.

in Lowe v, Prospect Hil| Cemetery Assoclaf!on,gﬁl/ a case from the
City of Omaha, Douglas County iIn 1899, the Nebraska Supreme Court upheld
the granting of a permanent Injunction against a private cemetery asso-
ctation to prohibit the proposed use of a portlon of the latter's ground
for Interring dead bodles whrere svidence sustalned the finding of the
district court that such use would probably result In contaminating the
waters of nearby landowner's wells wlth disease germs and thus endanger
health and 1lves, The cemetery was originally established in a rural
area, but by 1899 was bordered on at least three slides by a residential

district. The action was agaln one of private nulsance, Some four years
later In Braasch v. CemefecxﬁAssoclaTlon,gﬂg/ the court upheld the
refusal of the Madison County District Court to grant an Injunction In

a simitar case by distinguishing the facts from the Prospect Hill Cem=

240, Vana v, Graln Belt Suppiy Co., 143 Neb. 118, 8 N.W.2d 837 (1943),

241, Lowe v, Prospect HI Il Cemetery Ass'n., 58 Neb. 94, 78 N,W, 488 (1899),

242, Braasch v. Cemetery Assoclation, 69 Neb. 300, 95 N.W. 646 (1903).
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etery case. The Court found on the evldence that there was no possible
danger of contamination of the underground water,

The above mentfoned cases were declded on the basis of private nuisance
and not on water qualify Issues arlsing from viclations of State water
quallty standards, The cases were based on common law, and the water
quallty standards adopted for Nebraska are an addl+ional legal basis
for attacking sources of water pollution. Judliclal tnterpretation of
the State of Nebraska's Water Pollutlon Control Act 1s yet to come.
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CHAPTER 2, STATE AGENCIES

Introduction

The State of Nebraska's resource agencies have historlcal developments
similar to experlfences In many other states. Through the years new agenctes,
departments or commisslons were established or new functtons asslgned as
specific needs were reallzed., Thus, today the State's water resources are
affected by the actlons of one code department headed by a director, one
code department headed by a board, four independent commisslons, two boards
or commlssions within other agencles and four divisions of the Unlverslty
of Nebraska, In additton to these twelve entitles the Department of Eco-
nomic Development and the Offlce of Planning and Programming may in the
future have significant roles In the future of this State's water and tand
resource development and use, Furthermore, the program of statlstics gather-
Ing by the Department of Agrlculture provldes date used by other resource
agencies; and the Department of Roads' constructlon phoqrams affect water
resource projects while resource projects In turn affect highway features.

In 1968 the Governor retalned a consultant to analyze the Nebraska
resource acenclies and to glve recommendations concernlng thelr reorgani-
zation. A report, by Frank J. Trelease, Dean of the University of Wyoming
taw Collece, was submitted to the Governor on January 10, 1969,

The oriains, purposes, programs, and organizational structures of

several state agencles are discussed in Chapter 2.

Department of Water Resourcegl/

The Department of Water Resources was established by leglsiative action
In 1957 and was assiqgned al! of the powers and duties formerly exerclsed by
the Bureau of [rrigation, Water Power and Drainage, In the Department of Roads.
Its history aces back to 1895 when the State Board of Irrigation was created
with authority over water rights for Irrigation, power and all other useful

burposes.

1. See generally, NEB, REV, STAT., section 46-208 et seq. (Reissue 1968);
NER, REV, STAT., section 81-102 (Relssue 1966); NEB., REV, STAT., section
70-100% et seq. (Relssue 1966) as amended by REV. STAT. SUPP, (1967);
NERRASKA BLUE ROOK (1968) pn, 439-441,
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The Department 1s a code agency created to ald the Governor In the
executfon and adminlistration of the laws of the State and 1s headed by a
dtrector appointed by the Governor and subject to the confirmation of the
Leglsiature,

The Department has orfglnal jurisdiction over matters pertaining to
richts to the use of water In all natural streams In the State for Irrigation,
power and other usefu! purposes. In addlition to determining water rights,
the Depariment must also requlate the use of water from naftura! streams
In accordance wi+h the rights which have been determined and made of record.

Other duties and powers of the Department are:

(1) To approve ali plans for proposed drainage districts before con-
tracts for construction are iet or work done, with authority to require
changes 1n any such plans;

(2) To conduct publlc hearings concerning rights to the use of waters
of the State. These hearinos may be Inltiated by complalnt, petition, or
app lication In connection with such rights;

{3) To make surveys of streams showing the location of possible water
power developments, irrlgation or drainage projects;

(4) To direct operators of Interstate ditches to construct and malintain
measuring devlces on such dltches at or near the State's boundaries;

(5) To measure the quantity of water flowing In the streams of the State
and make records. To carry out thls assfgnment the Department emptloys from
10 to 15 ful I-tIme englneers and hydrographers. The stream-gauging program
1s conducted under a 50-50 matching agreement with the Water Resources Branch
of the U,S. Geoloaical Survey, the arrangements belng essentially a matching
of services., [n additlon to obtalning records of stream flow, the personnel
of the Department also measure and record the amounts of water diverted
from the streams throuah canals or pumps to be used for irrigatfon or other
useful purposes; |

{6) To examine and approve plans of all proposed dams *to be constructed
for reservolr purposes or across the channels of natural streams, and the ’
deslans of headaates and measuring devices at the diversion polnt of 1rriga-
tion and hydroelectric nower canals;

(7) To approve the petitions for formation of proposed frrigation
districts, reclamation districts and rural water districts; petitions for
creation of proposed public power and/or frrigation districts; and petitions
for any changes fn the organization of any such districts; and

(8) To reglster, when data Is submitted by well owners, all water
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wells In the State except those used for domestic purposes and to Issue

permlits relatlve to the spaclng of water wells when special application
for the same are flied.

To ald the Department In the enforcement of water rights and in the
proper distributlon of water, the State Is divided into water divistons
which fn turn are divided into water districts. In each division the De-
partment employs a divislon engineer, and In each water district water
conmissfoners are employed durfng the frrigation season to regulate the
use of water under the supervision of the division englneer,

. In 1963 a Nebraska Power Review Board was establlished within the
Department of Water Resources. The Board conslsts of flve members appointed
by the Governor to staggered terms of four years each, The membership Is
composed of an engfneer, an attorney, an accountant, and two lay persons,

The Board has the statutory power to authorize or deny the construc-
tlon of transmisslon llnes and related faciiltles outside of the corporate
limits of clties and viilages. |t also has the authority to require public
power districts, munlclpalitles and other retall power suppliers to enter
Into service area agreements and to enforce these agreements.

The Board also now possesses certain powers In the area of the inter-
connection of facilities of the varTous-suppflers and, In the event of
disputes, over the wheeling of efec+rlé!+y.

The DIirector of the Department of Water Resources serves as the
secretary for the Power Revlew Board and is also a member of the Nebraska
Soll and Water Conservatlon Commission and the State Water Pollution
Control Counclli, |

The Department of Water Resources publishes a blenntal report to the
Governor which contatns statlstical data concernlng water appreopriations,
water supplies, and listings of puBllc power and Irrigation districts and

reclamaltion districts.
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Mebraska Sofl and Water Conservation Commlssion—

The Nebraska Sol! and Water Conservation Commisslon was created by an
act of the Leqglstature In 1937 and today serves as the official agency of
the State In connectlon with soil and water conservation, flood prevention,
watershed protection, flood plain regulatfon, flood contro!l and developmenf
of the Nebraska Water Plan, The Commlssion has been assigned the task of
establishing a water and land resources data collectlon center for Nebraska.
Also, In 1969 the Nebraska lLegfslature established a special Snagging and
Cfeartng Fund to be admintstered by the Commisston for allocating limited
appropriattons to clties, counties or other subdlvisions of government fo
ald projects to clear watercourses.

The Commission is now composed of fourteen members Including the Dean
or Director of the Conservation and Survey Dlvision of the University of
Nebraska; the Dean of +the College of Acriculture and Home Economics; the
Director of the State Aaricultural Extension Service; the Director of Water
Resources; three members appointed by the Governor, Including one repre-
senting trrigation interests, one representing chambers of commerce and one
representing municipal and Individual users; one scoil and water conser—
vation district supervisor or past district supervisor from each of the four
statutor!ly estab!ished divisions; one member of the Nebraska State [rr-
laation Assocliation; and one dlrector or former director of a watershed
conservancy district, watershed dlstrict or watershed planning board.

An Advisory Commlttee was established by the Leglslature In 1963 to
work with the Commisston In coordinating and planning programs and projects
affecting water resources In +he State, The Director of Health, the State
Englneer and +the Secretary of the Game and Parks Commission or their desig-
nated representatives are members of thls Commlttee. In addition to these
three advlisors the Commission may also Invlite the United States Secretaries
of Aariculture, Defense and the Interfor and the Governor to each appoint
one person to serve as advisors.

In addli+ion to the Advisory Committee there are also iwo other commi t1ees

which were established to review work on the Nebraska Weterr Plan, These are;

2. See cenerally, NEB, REV, STAT., section 2-1503 et seq. (Reissue 1962)

as ammended In REV. STAT: SUPP. (1967); NEBRASKA BLUE 8OOK (1968)
pp, 522-524,
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(1) the Technical Advlsory Commlttee (which provides technical guldance,
Information on federal and State laws, requlations and policles, and co-
ordinated Inter-agency participation) consists of representatives of: the
U.S. Departments of Agriculture, Heal+h, Roads, Water Rescurces, and the
Game and Parks Commisslion; the Untversity of Nebraska's Conservation
and Survey Division; the Agricuttural Reclamation Assocclation; the Office
of the Governor; and the Commlisslon Itself; and (2) the Special Repre-
sentative Committee, which considers Nebraska Water Plan materlals as
+h¢y relate to the policies and programs of the oraganizatlons represented;
1+ also dlsseminates Information to the membership of those organtzations;
1t conslsts of representatives of Nebraska's League of Municipallttes,
Leaque of Women Voters, Reclamatlon Assoclation, State lrrigatlion Asso-
clation, Associatlon of Commerce and Industry, Assoctation of Soll and
Water Conservation Districts, Farm Bureau Federation, Farmer's Unlon,
State Grange, Petroleum Councii, Press Assoclatlon, Rural Electric Asso-
clatton, Water Works Association, Power Industries Committee, Assoclation
of County Offliclals, and Well Drillers Associatlon. From ftime to time
specia! work groups are also established to handle speciflc projects.

Headino the staff 1s an Executlve Secretary who is appeinted by the
Commission to plan, administer and coordinate buslness activities. In
addition to reqular dutles the Executive Secretary also serves as a member
of the Water Poltutlon Control Councl! within the State Department of
Health,

The office Is comprised of three divislons: (1) the Planning Di-
vislon, which is In charge of development of the Nebraska Water Plan;
(2) the Operations Division, which is in charge of flood plaln management,
ald to tocal districts, watershed plannling, and general office coor-
dination; and (3) the Legal Division, which acts in a general advisory
capacity to the other divislons, the Executive Secretary and the Commis-
ston, and has responsiblllity for selected ltems of the Nebraska Water
Plan,

The Commlsslon carries on numerous activities in the performance of
1ts duties. Among these are the following duties and powers:

(1) To assist, as may be appropriate, the supervisors or directors of
any subdivision of agovernment with responsibiltties In the area of natural

resources ITn the carrytng out of thelr programs;
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(2) To keep the supervlsors or dlirectors of each such subdivlision
Informed of the activities and experfences of other subdivisions, to
coordinate the exchange of advice and experlence, and to foster coop-
peration between them;

(3) To secure the cooperation and assistance of the United States
and any of I+s agencles, and other State agencies, In the work of such
subdivisions;

(4) To dissemlnate Information concerning the activities and pro=-
arams of such subdivislons throughout the State;

(5) To assist, encouraage and coordinate the proagrams of waTershed
oraanizations;

(6) To pian, develop and encourage the Implementing of a compre-
hensive Mebraska Water Plan for resource development, conservation, and
utt Itzation of the sofl. and water resources of the State In cooperation
with other local, state and federal agencles and organizations;

(7) To help local governmental organizatlions secure, plan and de-
velop Information on flood plalns for the creation of requiations and
ordinances on the use of the State's flood plains;

(8) To hold heartngs on all watershed or flood control programs
deve loped by responsible subdivisions of Nebraska government;

(9) To establish the number and the boundaries of natural resources
districts;

(10) To Initlate a comprehensive program of flood plaln zoning along
all of the watercourses and dratnways In the State; and

(11) To allocate funds to local organizations to facllitate the
acquisition of real property and easements needed to psrmit the instal.

lation of upstream flood controls or watershed protection and flood preven-

+ion structures.

Department of Hea|+h2/

The orialnal Department of Health was establlished In 1891 by enactment

of +he rrard of Health Law. That Board was composed of the vaernbr, the

3. See generally, NER. REV. STAT., section 81-101 and sections 71-2601 to
T1-2615 (Relssue 1966) as amended in REV, STAT, SUPP. (1967); NEBRASKA
RLUE ROOK (1968) pp. 378-398; L.B. 248 and L.B. 546, 80th Nebraska

leatslative Session 1969,
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Attorney General, and the Superlntendent of Public Instruction,

The present Department of Health Is governed by the State Board of
Hea|th created In 1953, The Board consists of the Governor and twelve
members appolnted by the Governor to staqgered terms of three years,

The Governor 1s a member with the privilege of voting only In cases of

a tie vote of the Board. Two members selected must be medical doctors,
one each from the dental, optometric, veterinary medlcal, pharmaceutical,
nursing, osteopathic, podiatry, and clvil englneering professions, and
two representina +the lay publlc,

‘ The Board appolnts a Director of Health who serves as secretary of
the Board and as the chief executive officer of the Department who admin-
Isters the affatrs of the Department,

The Department of Health has aqeneral supervislon over matters of public
health and sanitatlon, Major responsibliities of the Department Include
the maintenance of vital statistics; State health laboratory services;
health education programs; communicable disease and fuberculosls controf;
dental health; maternal and child health; emergency health services;
establishing standards for the constructlon and maintenance of hospltals,
nursing homes, and related medical facillties, and llcensing the same;
examination and llcensing of members of the varlous health professions;
publlc health nursing; and environmental sant+ation and pollution control
programs. The Board of Health also maintalns a conttnulng study of the
health needs of the State.

One of the four bureaus within the Department Is the Bureau of Envi-
ronmental Heal+th Services which has the responsfiblifty of promoting, de~
veloping, and malntalining a clean, pleasant, and healthful environment,
This Bureau's activities Include programs dealina with water suppiles,
swimming pools, waste pollution as well as advisory services to local
health units and State regulatory agencles. This Bureau fulfilis its

duties throuah four separate divisions:
(1) The Division of Environmental Sanitation which requlates, in=-

structs, and qglves advice concerning foods, interstate carriers, nursing.
homes, chlid care conters, schoots, camps, pest control and emergency

and disaster control;
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(2) The DIvislton of Environmental Englneering which 1s responsible for
Insuring existence of a safe, dependable supply of water for personal use,
aarfculture and Industry;

(3) The Division of Environmental Safety which carries on a program of
Injury control and accident prevention; and

(4} The Diviston of Envlronmental Pollution Control which ts concerned
wtth the proper disposal of wastes whether In the form of solids, llquids,
or aases. A State water quailty program has been instituted to ald In the
establishment and malntenance of appropriate sewage treatment factlities
and the tralning of personnel in the proper methods of waste water treat-
ment,

The Bureau of Environmental Health Services Is assisted tn its duties
by the proarams of one advisory council and two Independent commisslons
created wlthin the Department of Health.

(1) The Nebraska Water Pollution Control Counci!, set up in 1958, is
the officlat water pollution control agency for the State of Nebraska. Its
princlipal duties are to establish and malntatn standards of quality for the
waters of the State, and to Inftlate programs for the minimizatlon and pre-
ventfon of water pollutton and the enhancement of water quality. The De-
partment of Health provides the Council with the necessary administrative
staff to carry out 1ts pronrams, The Councl! Is composed of ten members:
the Director of Health, the Secretary of the Game and Parks Commisslon,
the Director of Water Resources, and the deslignated representative of the
Nebraska Sotl and Water Conservation Commission, and six members appointed
by the Governor--three representing industry, one representing agriculture,
and two representing municipalities.

(2) The Alr Poliution Control Council, created In 1969, is the offliclal
alr pollutlion contro! agency for the State of Nebraska, Its principal re-
sponsibilities are to establish air quallty standards for the State as a
whole or for any part thereof, and to Institute programs for the enhancement
of alr quality and the abatement of alr pollution., The Department of Health
provides the Councl| with the personnel to administer Its programs. The
Counclt ts composed of fifteen members: the Director of Health who 1s chalr-
man ex offlclio and fourtesn members appointed by the Governor--six represen—
t+1no Industry, one represenlina agrlcuiture, two representlna local govern-

ment, one representing labor, a physlclan, a professional englneer, and two
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members representing the public at large.

(3) The Radiation Advisory Council| was established by the 1963 Rad-
fation Control Act to advise on policies and procedures relating to the
proper development and use of sources of lonizing radiation. Its nlne

members are appointed by the Governor. .

Nebraska Clean Waters Commisslonéf

Established by the Legislature in 1967 the Nebraska Clean Waters
Commission has had a relatively inactive existence because of a 1968 Neb-
raska Supreme Court decree which removed its important financial authority.
Although the court speciflcally left Intact those portions of the act cre-
ating the Commission and setting out Its other authority, the Commission
has become inactive since that time.

The membership of the Commlssion consists of flve persons appointed
by the Governor with the consent of the Legislature to staggered terms of
four years. The Governor names from the group a chairman who becomes the
chief executive offlicer of the Commission. Five ex officio members are
also provided by statute. They are the Chairman of the Water Pollution
Control Council, the Executive Secretary of the Nebraska Solt and Water
Conservation Commission, the Director of Water Resources, the Secretary
of the Game and Parks Commission, and a representative of the Department
of Health,

The purposes of the Commission as set out in the act creating It
were twofold. First, "To assist municipalities in the planning and fi-
nancing of waste water treatment work, waste water collecting systems
and solid waste facillities; and second, to provide financing arrangements
furﬁisﬁlﬁg municipalities the ways and means by which they can participate
in state or federal programs for the prevention, abatement and controi
of water pollution." After the aforementioned Nebraska Supreme Court

decree, only the first purpose remains valid.

4. See generally, NEB., REV. STAT., sections 71-4201 thru 71-4234, (Supp.
1967); State ex rel., Meyer v. Duxbury, 183 Neb, 303, 160 N.W,2d 88
(1968) ; NEBRASKA BLUE BOOK (1968) p. 526,
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members representina the public at farge,

(3) The Radiation Advisory Councl| was established by the 1963 Rad-
lation Control Act to advise on policles and procedures relating to the
proper development and use of sources of fonlzing radiation. |[+s nine

members are appolnted by the Governor.

Mebraska Clean Waters Commiss!oné/

Established by the Leaislature In 1967 the Nebraska Clean Waters
Commlssion has had a relatively inactive ex!stence because of a 1968 Neb-
raska Supreme Court decree which removed I+s Important flnancial authority,
Althounh the Court speclifically left intact those portions of the act cre-
ating the Commission and setting out T+s other authority, the Commission
has become fnactive stnce that time,

The membershlp of the Commisston conslsts of flver persons appolnted
by the Governor with the consent of the Leglslature to staggered terms of
four years, The Governor names from the group a chalrman who become the
chief executive officer of the Commission. Flver ex officio members are
also provided by statute, They are the Chalrman of the Water Polliution
Control Councll, the Executlve Secretary of the Nebraska Soll and Water
Conservation Commisslon, the Director of Water Resources, the Secretary
of the Game and Parks Commission, and a representative of the Depariment
of Health,

The purposes of the Commisslon as set out In the act creating it
were twofold. First, "To asslst municlipallties In the planning and f1-
nancing of waste water treatment work, waste water collecting systems
and solid waste facili+ties; and second, to provide financing arrangements
furnishing municipalities the ways and means by which they can participate
In state or federal programs for the prevention, abatement and control
of water pollution." After the forementioned Nebraska Supreme Court

decree, only the flrst purpose remains valid.

4, See generally, NFB. REV, STAT., sections 71-4201 thru 71-4234, (Supp.
1967); State ex rel. Meyer v. Duxbury, 183 Neb. 303, 160 N.W.,2d 88
(1968) ; NEBRASKA BLUE ROOK (1968) p, 526,
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Game and Parks Commission™

In 1929 the Department of Agriculture was divested of its authority over
aame and fish and the Unlverslty over parks when the Leglislature established
the Game, Forestation and Parks Commlssion, This Commission remained basic-
ally the same until 1967 when a State Forester was created and the respon-
sibl 1ty for that area was removed from the Commission, The Commisslon
became the Game and Parks Commissfon.

The Commisslon 1s composed of seven members, representing different
areas of the State. The members are appolinted to five year terms by the
Governor with the approval of a majority of the Leglslature. The statutes
require that at least two members of the Commisslon be engaged In agrilcul-
ture and reside on a farm or ranch and that not more than four members be
affillated with any one political party.

The Commission offfces are operated under the control of a secretary
appofnted by the Commission. Thls secretary acts as the director and chlef
conservation officer with superviston and control of all activitles and
functions of the Commission.

The Commission has "sole charqge of State parks, game and fish, recre-
atlon grounds, and all things pertaining thereto." To carry out this task
the foflowing powers and dutles are provided by statute:

(1) Replentsh and stock the State with aame and the publlic and private
waters with fish;

(2) Estabiish, melntaln and operate hatcherles for game and flsh necessary
to fully supply the State;

(3) With the Governor's consent, purchase land to establish State parks,
hatcherfes, recreatlon arounds, aame farms, ocame refuges and public shooting
arounds: '

(4) Survey the State for areas sultable for the purposes in (3) above
and take action to conserve them; |

(5) Enact reaulations governlna uses whlch may and may not be made of

the areas elther owned by, or under the control of, the Commission;

5. See generally, NEB, REV, STAT., section 81-801 et seq. (Relssue 1966) as
amended by REV, STAT. SUPP, (1967); Ch. 37, NEB, REV. STAT. (Relssue 1968);
MEBRASKA BLUE BOOK (1968) pp. 501-506.
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(6) Make agreements with states bordering on the Missouri River to
provide for reciprocal recoanltion of licenses, permlts and laws;

(7) Advertise and promote "Nebraskaland" with I+s scenic, historic .
and outdoor recreatlon values;

(8) Register motor boats and promote safety for persons and property
and unfformlity of laws In +he use of boats; and

(9) Administer the land and water conservation fund making grants to
political subdivisions from monles avallable through federal appropriation
to the fund and from monles provided as state matching funds.,

The Game and Parks Commissfon provldes a number of Nebraskaland promo-
tlonal publicatlions Including fishing and boating quides, small maps of
some Nebraska lakes, a comprehensfve outdoor recreation plan, and the

NEBRASKAland Magazline.

Department of Economic Developmenféf

This Department was created in 1967 when the Legislature separated it
from the Department of Agriculture where 1t existed as the Divislon of
Nebraska Resources.

Its statutorily established duties Include planning, promoting and
developlng the State's economy; working for the fullest development of
the human, natural and physical resources; stimulating the growth of com-
merce, aarlculture, Industry and job opportunitlies; and coordinating the
efforts of private and qovernmental agencles engaged In similar activities

In Nebraska.
The Department 1s composed of three separate divislons to carry out

these assligned tasks, A Division of Community Affalirs Is assigned the
task of creating attractive communities for cltfzens and Investors.

This Includes conducting annual communlty improvement programs. Also,
this Divislon 1s responsible for the administration of two federally
sponsored programs—-the Department of Housing and Urban Deve lopment's
comprehensfve planning asslstance program and the Farmer's Home Admin-
Istration's water and sewer planning program. A Divislon of industrial
Research and Informatton Services ldentifles the State's assets and lla-

biljfles as thcy relate to ntant location criteria and developing new products

6. See cenerally, NEB, REV, STAT,, sectlon 81-1201 et seq. (Relssue 1966) as .
amended by REV, STAT. SUPP. (1967); NEBRASKA RLUE BOOK (1968) pp. 376-378,
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and technoloales, Lastly, a Divislion of Industrial Deveiopment aids ex~
IstIno Industry and procures new Industry,

The Department Is headed by a Director and Is supplemented by an
eteven member advisory commlttee which serves In an advisory capaclity to
the Department Director, The Commlttee members are appolinted by the

Governor to four-year terms.
In additton to other outliined dutles the Department administers the

Nebraska Agricultural Products Research Proaram which has developed new,
adql+lonal or Improved uses for agricultural products,

A bimonthly bulletin entltled Nebraska on_the March and a blennlal
Directory of the Nebraska Manufacturers are pubiished by the Depariment.

Brochures contalning data on the State's resources are avallable on

request,

State Offlce of Planning and ProqrammlnoZ/

The State Offlce of Planning and Programming, created by the 1969
Lealslature, exlsts wlithin the executtve branch of the government. All
previous planning coordination was vested In the Department of Adminis-
tratlve Services. The new Offlce Is composed of the Governor, a Director
of Plannlng appolnted by the Governor, and any other employees appointed
by the Director. The Governor may estabilsh special or general advlsory
committees or counclls to the Offlce and appoint members to them who may
serve for stated times or at the Governor's direction.

The Governor 1s also authorlzed to appolint the Planning Director to
serve as an ex offlclo, nonvotlng member of any committee, commission,
councll or other organlzation of any state agency, department, institution
or aroup Interested in planning, programming or research.

The Office has besn givénh the principal duty of plannina the compre-
hensive development of the soctal, economic and phystcal resources of the
State and coordinatina the programs of the State and Its subdlvisfons
required to put such comprehensive develooment plans fnto effect., To ald
In the compifance wlth these dlrectlves the Governor may require any of
the State's departments, agencles or Institutions to furnish the Offlce

with Informatton, personnel, cuulpment and services.

7. See nenerally, Laws 1969, Ch. 775, p. 2936,
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Other duties of the State Plannlng Offlice Include:

(1) Formulation of lonn range development policles and plans which
may Include areas of outdoor recreation, water resources transportation
and economic development;

(2) Preparatton of speclal reports and furnishing of research results
throuah publications, memoranda, brlefinas and expert testimony;

(3) Coordlinatton and consolidation of the collections of data in
exlsting data banks and the approval of establishing new, separate data
banks;

(4) Coordinatton of the planning actlvitlies of al! the State's depart-
ments, acencles and Instltutlons and T+s polltical subdivisions;

(5) Participation In Interstate planning;

(6) Applicatton for and acceptance of advances, loans, arants and
contributtons from all sources, public or private; and

(7) Arrangement for professional or consultant services In planning.

University of Nebraska

8
Conservatlon and Survey Dlvlslon—/
The Conservation and Survey Division was establlished by the Legls-

lature Tn 1921 as a part of the Unlversity of Nebraska. By that act the
Board of Renents was alven authority to appolint a dlrecfor to coordinate

the work of the Dlivislon,
The Dtvision was created to survey the State's solls, water and water

power, aeclony, forests, road materials and Industry., To carry out Its
functions In these areas the Divislon was glven the followlng enumerated
dutfes: (1) survey and describe the natural resources In the State; (2)
study the climate, physical features, aeology and mineral resources In

the State; (3) study and describe the operations, production and Impor-
tance of leadina Industrles; (4) fnvestigate and report on the State's
conservation problems; (5) study water-bearing formatlons and assist In

1ho locatlon of water supplles; (6) secure and preserve logs and physlical
data of wells drflied; (7) prepare and present publicity and educatiocnal
materials on the State's resources, Industries, Institutions and development;

8. See renerally, NEB, REV, STAT., sectlions 85-163 thru 85-165 (Relssue 1966),
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(8) investigate and report misrepresented or fraudulent sales and offers
for sale of foreign reailty, oil, mineral and gas structures and leases

or interest in them; and (9) provide an information Bureau on the State's
resources, industries and development.

With the approval of the Board of Regents the Division may also
enter into agreements with federal agencies necessary to carry on coop-
erative surveys and investigations. Presently, soll surveys are being
conducted in cooperation with the U.S. Department of Agriculture, and the
water surveys are being conducted in cooperation with the U.S. Geological
Sufvey.

An Informetion Bureau Service Is also a major activity of the Division.
Staff members particlpate In their speclialty through publication and con-
sultation with individuals and public and private organizations. This
Service, In addition o education leaflets, bulletins and displays, makes
available to the publlc the knowledge galned from the University's re-

search on Nebraska's resources.

Agricultural Experiment STaTlonsgj

The Agriculfural Experiment Station, in Nebraska as In many other states,

was established under the authority of an act of the United States Congress
in 1887. That act provided for the establishment of experiment facllities,
under the authority of the several land grant colleges, to investigate and
experiment with the principles and apptications of agricultural sclence.

In 1903 the Nebraska Leglislature further expanded this experiment
program by establishing several regional experiment substations through
the State. These substations were under the control and supervision of
the Director of the Agricuiltural Experiment Station and the Board of Regents
of the University of Nebraska.

Today the University operates stations at Scottsbluff, North Platte,
Alliance, Sidney, Crawford, and Concord which are administered from the
main station in Lincoln. There Is also a fieid research laboratory near

Mead.

9. See generally, Act of March 2, 1887, Ch. 314, 24 Stat., 440; Act of Feb-
ruary 24, 1925, Ch, 11, 43 Stat, 80; see also, NEB. REV. STAT., sectlions
35-145, 85-146 and 85-201 et seq. (Relssue 1966),
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Operating under the federal act, these statlons have the duty to conduct
research and experiments on the physlology of plants and animals, dlseases
of plants and animals and thelr remedies, chemlcal compositions and patterns
of agrowth of useful plants, production systems for plants and animals, capac-
Tty of new plants for acclimation, soll fertillity, soil conservation and man-
agement, water development and utflilization, chemical control of pests, adapta-
tfon and value of grasses and forage plants, compositlon and digestibitity of
antmal foods, marketing products, human nutritlion, product processing, rural
familles and homes, and any other experlments bearing directly upon the agri-
cultural Industry and rural Ilfe.

Bulletins and reports of the activities and experiments conductsd are
published reqularly and are provided to the publlc upon request, so far as

possible,

10/

Agricultural Extenston Service—
The Agricultural Extensfon Service was lnfflafed_by an act of the Unlted

States Congress In 1914, which act provided for a cooperative program between
the U.S, Department of Aarlculture and the several land grant colleges con-
slsting of Instruction and demonstration In agricuiture and home economics to
persons not attending land grant colleges.

The Agricultura!l Extenslon Service In Nebraska Is a division of the
Unfversity of Nebraska, College of Agriculture and Home Economics and Is
headed by a director. |t Is operated today as a cooperative service partner-
ship Including the federal, state and county governments, each of which share
in financing, planning and carryfng out of extenslon education programs,
These programs are Tntended to involve all members of the family. Thus, at
ieast one=third of the programs Involve 4-H Clubs and the work of young men
and women,

fn 1928 the United States Congress enacted further provisions for ex~
tenston work, Atona with Increased financial support 1t was then directed
that a large part of that support be used to provide county agents to dls-
eminate the Informatlon through personal contact. Today's extension divislon

22
10, See generally Act of May 8, 1914, Ch, 79, 38 Stat, 372; Act of May 27,
1N'19 I /.’secfton 1, 45 S+a+ 711, See also, NEB. REV STAT.,
sections 53-150, 85-151 (Relssue 1966) ; NEB. “REV, STAT., section 2-1601

et seq. (Relssue 1962) as amended In REV STAT. SUPP, (1967),
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thus consists primarily of county and area extension agents and speclalists,

Information provided through the program Is obtained through research
at the several State experiment stations and observations by speclalists In
the fleld, It is disseminated through farm and home visi+ts, public meetings,
study workshops, demonstrations, radlo, newspapers, television, clrculars
and bulletins,

Locat people work with the Extension Service of the Unlversity of Nebraska,
Colleqae of Agriculture and Home Economics through a County Extenslon Board
which cooperates In the employment of the county agents and serves as an ad-
visory aroup In the'development of the local county programs.

The Extension Service provides numerous bultetfns and circulars many of
which have spectal stgnificance to the State's waters, Most Service publica-
tlons are avallable In the local county Extension office, and those that are
not may be obtalned from the University of Nebraska, College of Agriculture

and Home Economics, Department of Information, Lincoln, Nebraska,

Water Resources Research |ns+l+u+ell/

The Water Resources Research Institute, assoclated with the Unlversity
of Nebraska, was established In 1965 to administer funding provided by an
act of the Unlted States Congress. The Institute Is funded entlrely under
the Federal Water Resources Research Program which provides for assistance
to each participating state In establishing and carrying on the work of a
competent and quallfied water resources research institute at a land grant
college or unlversity or some other Institution desfgnated by an act of the

state's leqislature,

In Nebraska a director ts appcinted by the Board of Regents to manage
the affalrs of the Institute, The Dlrector also cooperates with the comp-
trolier of the University In recelving and accounting for all funds made

avallable under the Federal Act.
The purpose of the Instltute is to stimulate, sponsor, provide for and

supplement research programs, Investigations, and training of sclentists in
water and related resource areas. The establishing Act suggests that the
broad scope of supported work Include aspects of the hydrologic cycle, supply
and demand for water, conservatlion and use of water, and economic, legal,
soclal, enalneering, recreational, blological, geographical and ecological

water problems.

1. See generally, 42 U.S.C, section 1961a et seq. (1966).
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CHAPTER 3. FEDERAL LAW

Introduction

In taking actlon on water resources the federal government derives Its
authorlty from the Constitution of the United States. To determine the
actual extent of those powers the Constitution must be consulted. Although
the Constitution does not specifically mention water resources, several baslic
constitutional clauses invest the federal government with power to act In
this area.l/ The commerce power,Z/ the power to manage federal lands (the
property ciause),é/ the war power,é/ the treaty power,éj and the general
wel fare poweréf are the most significant sources of federal power over water

resources.Z/ These powers are supplemented by the supremacy clause§/ which

1. "If the U.S. is regarded as an opponent by the Western states, It Is a
formidable one indeed, It has a number of powerful weaspons at its com=-
mand, Though some of them look disarmingly simpie, many are flexible
and sophisticated, sultable for use In a wide varlety of situations.

"The federal government derives its authority from the Constitution
of the United States. |1 has only such powers as are delegated to it by
that instrument. But the founding fathers provided for a strong nation.
Powers that permit the natlonal government to take actlon on water resources
or to regulate thelr use are found in the authority given by the Consti-
tutlon o control commerce, to provide for the common defense, to enter
Into treaties, to control Interstate relations, fto manage federal prop-
erty, and 1o provide for the general welfare of the country. Freedom to
perform these functions without let or hindrance from the states Is glven
by the supremacy clause."

Trelease, Water Rights of Various levels of Government -- States' Rights
vs. National Powers, 19 WYO., L. J. 189, 191 (1965) (hereinafter clted as

Trelease, 19 WYO. L. J.).

2. U,S., CONST., Art. I, & 8.

3. U.S. CONST., Art. IV, § 3.

4, U.S, CONST., Art. I, 8 8,

5. U.S. CONST,, Art. 11, 8 2.

6. U.S. CONST,, Art. 1, § 8.

7., Trelease, 19 WYO. L. J., supra note 1, at 191- see generally, Morreale,

Federal-State RIghts and Relations In 2 WATERS AND WATER RIGHTS 1 (R.
Clark ed., 1967) (hereinafter cited as Morreale in Clark).

8. U.S. CONST., Art. Vl.
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permits the federal government to perform these functions wlthout hindrance
from the states,

The extent of the federal constitutionally based power over water re-
sources has led some authoritles to conclude that federal congressional
authority to deal with water resources Is "no longer an fssue"™ and that
"future debate will revolve Instead around the extent to which the federal

9/

government should exercise Its powers."= To better understand these

conclusfons the constitutional clauses are here briefly examined,

The Commerce Clause

The Navigation Power

The Commerce Clause Is the basls for the most important and extensively
used federal power—--the navigatlion power. "The power to contro! navigable
waters Is by far the most Important base upon which federal water development

and control Is rested, In the sense of the overall picture of what has been

done by government In the water fle!d."lg!

The navigatlon power was establlshed as an element of the Interstate

11/

commerce power In the case of Gibbons v, Ogdem—" where Chlef Justice Marshall

wrote: "All America understands and has uniformly understood, the word
‘commerce! to comprehend naviaatton," This constitutional power has under-
gone substantlal definttion stnce the Glbbons case. In The Danlel BaIIIZ/
the Court ruled that "navigable" waterways were those which were "navigable
In fact.," The Court has attempted to provide a clearer definltlon for
"navigabie" In the leadlna case of United States v, Appalachfan Power Co.,
311 U,S. 377 (1940) (New Rliver Case) In which the Court concluded that a

stream s navligable for purpose of exerclsing the navigation power 1f It Is

9, Morreale In Clark, supra note 7, at 108, see generally, Goldberg,
‘Interposition -- WIld West Wa+er Styte, 17 STAN. L. REV. 1 (1964")
(herefnatter clited as Goldberg).

10, Trelease, Federal Limitatlons on State Water Law, 10 BUFF. L. REV, 399,
410 (1961) (hereinafter clted as Trelease, 10 BUFF, L. REV.).

11. GiBbens v, Ooden, 22 U.S. (9 Wheat.) 1, 84 (1824),

12, The Danlel Ball, 77 U,S, (10 Wall,) 557 (1870).



navigable in fact or can reascnably be made so. The Court appeared to
leave the declision of "navigability" largely up to the discretion of
Congress as part of Its function to assert navigabllity as an Incident to
I+s authorization or completion of federal water projects.

Control has also been asserted over nonnavigable fributaries of nav-
igable streams. In Okiahoma v. Guy F. Atkinson Co., 313 U.S. 508 (1941),
Oklahoma attempted to prevent constructlion of a federal project on the

Red River on the reasoning that the river was nonnavigable within Oklahoma.
The Court rejected Oklahoma's argument. Although the precise ground for

13/

the decision was unclear,—~ Mr. Justice Douglas writing for the Court
argued that "the power of flood control extends to the tributaries of navi-
gable sfreams.“lé/ The federal control over fributaries of navigable
streams was in part conflrmed when in 1960 the Court declided United States
v. Grand River Dam Authority, 363 U.S. 229 (1960), |In that case the

Grand River, a nonnavigable tributary of the navigable Arkansas Rlver, had

15/

been included In a comprehensive plan for the Arkansas basin.—~ The

court held that Congress could permit reguiation of nonnavigable streams
under the commerce power: "There is no constitutlional reason why Congress
cannot, under the commerce power, treat the watershed as a key to flood
control on navigable streams and thelr +rlbu+arles."l§/

The purposes for which the navigation power can be exercised must resu |t
in at least lnciden#a:73enefl* o navigation although nonnavigational purposes

may also be advanced.—

13, Morreale, federal Power in Western Waters: The Navigation Power and the

Rule of No Compensation, 3 NATURAL RES. J. 1,76 (1963) (hreinaffer clfed
as Morreale, 3 NATURAL RES. J.).

14, 313 U.S. 508, 525 (1941),
15, Morreale, 3 NATURAL RES. J., supra note 13, at 6-7.

16. U,S. v. Grand River Dam Authority, 363 U,S. 229, 232 (1960)(citing to
Oklahoma v, Guy F. Atkinson Co.). |t has been argued that the Grand
River Dam Authority case limits exercise of the navigation power in two
respects:.. (1) the navigable capacity of a navigable stream must be in
issue; and (2) Congress must then expressly exercise Its power over the
nonnavigabie tributary.

17. U.S. v. Grand River Dam Authority, 363 U.S. 229 (1960); UniTedlS+a+es

v. Twin Clty Power Co., 350 U,S. 222 (1956); Oklahoma v, Guy F, Atkin-
son Co., 313 U.S. 508 (1941) Arlzona v. Callfornia, 283 U,S. 423 (1931),
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The Navigation Servlfudelg/

fn the exerclse of the navigation power the Untted States can take

state-created private water rights In the waters of a navlgable stream

19/

wlthout having to pay compensation.—~ The navigation servitude Is based

on the proposition that all private rights the states attempt to create

In "navigable waters" are never vested but are always subject to the

navigation servitude and vold as agalnst the United States. Neverthe-

less, the fact that nonfederal water rights are subordinate to the right

of navigation does not fully explain why the former should go uncompen-

20/

sated ,—

I+ 1s fncorrect to speak of the navigation servitude as belng co-ex-

tensive with the navigation power.gl/ The servitude applies only to cer=-

tain private property richts, |t extends to the ordlnary high water mark

of navlgable streams and artiflclal means may be used to stabilize it at
that !evel.zg/ Private property within that boundary may be faken wlthout
compensation if the United States exerclses the navigation power.gz

The navlgation servitude appifes not only to state-created rights iIn

18.

19,

20,

21,

22,

23,

Also referred to as the "supertor navligatton easement" or the "domlinant
servlitude"; see, respectively, U.S, v. Grand River Dam Authorlty, 363
U.S. 229, 23T (1960) and F.P.C, v. Nlagara Mohawk Power Corp,, 347

U.S, 239, 249 (1954),

Morreale, Federal-State Confllcts Over Western Waters -- A Decade of
Attempted Clarifying Leqgislation, 20 RUTGERS L. REV. 423, 430 (1966)
Therefnafter cited as Morreale, RUTGERS L. REV.).

I+ Is unclear why the navigation servitude should permlt taking without
compensation when the F1fth Amendment seems to embody the constitutional
declsion that even where the private rights are subordinate to the pubtic
they are nevertheless compensabte., Morreate, 3 NATURAL RES. J., supra
note 13, at 22-23,

id, at 20.

—

ld, at 62. See also, Unlted States v. Kansas Clty Life ins, Co., 339

U.S. 799 (1950); U.S. v. Chlcago, Milwaukee, St. Paul & Pac. R. Co.,
312 U.S. 592 (1941},

Morreale, 3 NATURAL RES, J., supra note 13, at 62-63; private property
taken by the United States could Include: "title to the stream bed,
+1+te to structures within the stream, access to the stream, title to
abutting tand up to the ordinary high water mark and rights to the

stream flow." 1d.
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24/

navigable waterways,— but %o water rights In nonnavigable streams as wel |
I¥ such rights are taken as an Incldent to the promotion of navlqa?lon.zsl
The servitude also extends to abutting uplands to the degree that thelr vaiue
Is related to thelr location near a navigable stream. However, where private
property abutting on nonnavigabie streams s Injured through exercise of the
navigation power only on a navigable stream, it 1s compensable.,~ 26/ | f the
United States exerclises the navigation power over nonnavigable tributaries
In order to Improve navigabliity of the malnstream, any resulting losses are
not mandator! ly compensable, Of course, Congress may compensate the property
owner even though 1+ Is not necessary to do so under the navigation servi-
tude doctrine,

As stated In the Introduction to Chapter 3, the concern of the states
Is the extent to which the federal government should exerclse its avallable

authority,

‘The Property Clause and the Proprietary Power

The constitutional basis for federal control of waters found or origina-
ting on federal public lands fn the western states Is the Property Ctiause,
Article 1V, sectlon 3, clause 2 of the Constitution:

The Congress shall have Power to dispose of and make all needful
Rules and Requlations respecting the Territory or other Property
belonging to the Unlted States: and nothing In this Cons+itution
shatll be so construed as to Prejudice any Claims of the Unlted
States, or of any particular State.

24, Comment, Federal-State Confllcts Over the Conirol of Western Waters, 60
coLum, L. “REV. 967, 979 (1960); see e.g., U.S, v. " Twin Clty Power Co.,
350 U.,S. 222 (1956); U.S. v. Chandler-Dunbar Water Power Co., 229 U.S.
53 (1913); F.P.C. v. Nlagara Mchawk Power Co,, 247 U,S, 239, 248-249
(1954) (Dictum).

25. U.S. v, Grand Rlver Dam Authority, 363 U,S. 229 (1960) (usufructuary
power rights taken); U.S. v. Willow River Power Co., 324 U,S, 499

(1945) (same).

26. Morreale, 3 NATURAL RES. J., supra note 13, at 63; see Unlted States v,
Kansas City Life Ins, Co., 339 U.S, 799 (1950) UsS. Ve Cress, 243 U.S.

316 (1917).,
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A supplement to the power granted to Congress by the Property Clause
Is found In the Supremacy Clause of Artlcle VI which provides for the
federal power +o override that of the states:

This Constttution and the Laws of the United States which shall be

made Tn Pursuance thereof; and all treaties made, or which shall

be made, under the Authority of the Unlted States, shall be the

Supreme Law of the Land; and the Judges In every State shall be

bound thereby, any Thing In the Constitution or Laws of any State
to the contrary notwithstanding.

The so-called proprietary power Is based on these constltutional clauses,
Thils power Is not currently as sligniflcant as the navigation power, and Its
ITmi+s have not been fully deflned. The extent of the federal proprletary
claims as to water rights Is currently one of the most volatlle Issues in
federal-state rela+lons.22/ The Issue concerns federal authority over water
arising from tracts of land.whlch are owned by the Unlted States as part of
the public domaln or which are acquired for the performance of governmental
functlons., There are a number of important Supreme Court cases concerning
the extent of the federal proprietary powers. While other Ilffgafior con-
+lnues and the full Impact of these decislons has not yet been felt, several
concluslons regarding the extent of federal proprietary powers can be drawn,
I+ Is clear that the Unfted States can reserve large and Indeterminate quan-
+ities of unappropriated water regardless of whether 1t is navigable or non-
navigable. Where nonnavigable streams are concerned, the Unlted States may
reserve water rights based on 1ts original dwnershlp of the land 1f 1t has
not been divested by valid appropriations under state Iaws.gé/

In order to prevent approprlation of waters, the United States may with-
draw public lands from entry. When this 1s done, appropriations made prior.
+é-+he date of wlfhdrawél‘are "vested rights" and are unaffeéféd while appro-
priations subsequent to the date of withdrawal are not valld as agalnst the

Unlted Sfafes.ggj

27. Morreale, RUTGERS L. REV., supra note 19, at 431,

28, ld.
29, 1d.
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The War Power

Under Article |, section 8 of the United States Constitution, Congress
has the power to dectare war and to levy taxes and appropriate money to pro-
vlide for the common defense. Hlstorically this power has played "an Insig-
nificant part In federal dealings with water resources."ég/ Nevertheless, under
the terms of the 1916 Natlonal Defense Act, Congress authorized the Presldent
to designate those sites on rivers and public lands which he deemed best
sulted for the generation of power for production of nltrates and other use-
ful products. The construction of Wilson Dam was authorized under this Act
and when hydroeiectric power was later sold In peacetime In the Tennessee
Yalley, the authorization for the dams was challenged. In the case of

Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936), the Supreme

Court took judiclal notice of the international situation in 1916 and con-
cluded that Wilson Dam and power plant were "adapted to the purposes of
national defense" and that their continuing malntenance was justiflable

31/

under the purpose of national defense.—

30. Morreale in Clark, supra nofe 7, at 85,

31, 1d.; at lease one federal court's decision Indlcates the poten-
tial Impact of the war power on water resources. |n Nevada v. United
States (The Hawthorne Case), 165 F, Supp. 600 (Nev, 1958), the question
Involved was whether the federal government must first secure permission
of and from a state agency before making use of water from the Hawthorne
Naval Ammunition Depot. The court placed heavy rellance on the Suprem-
acy Clause and on case law but added that Nevada's attempt to inter-
fere with the armed forces raised the "national defense aspect" of the
case, Relying heavily on United States v. Public Utilltles Commission
of Callfornta, 141 F, Supp. 168 (N.D. Cal. 1956), affirmed 355 U.S.
534 (1953%0, the Nevada court quoted with approval the following language:

It Is well settled that a state statute which places an un-
reasonable burden upon the discharge of a Federal function
Is unconstitutfonal,

LIhq very subordination of the millitary to the clvil power--
fundamental In every tru democracy-~Itself imposes a grave re-
sponsibi ity upon civil courts, We dare not, In good consclence
and under the Constitution of the United States, deny rellef to
such a suitor when It proves to our satisfaction that such denial
would hamper the natlonal defense,
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Federal resource development under the war power has not yet contravened

state water law or rlghfs.éz/
legislation would be suprehe although destruction of private, state-created
property rights would be cdmﬁénsable.ééf While compensabili+y would minimize
disruptive effects of federaltféklng, there s a large potentlal scope of

federal activity under the war ﬁbwer and the "potential Impact of the war
34/

If such a conflict should occur, the fedaral

power on state planning obviously is great." Once Congress has declided
that a project Is necessary for national defense or the courts have been con-
vinced through evidence that the project Is so related, state objectltons can

not stand in the way of the project.

Such proof the present rlalntiff has produced In abundance,
We do not belleve that a federal court, after listening to
such testlmony and dispassionately reviewing the record, as
we have done, can or should stay Its hand when legltimate
rellef 1s requested by the armed forces of the nation.

141 F, Supb. 168, 190 (N,D. Cal, 1956), quoted In 165 F. Supp. 600, 610
(Nev, 1958),

32. Trelease, 10 BUFF, L. REV,, supra note 10, at 414,

33, Morreale In Clark, supra note 7, at 85; see also, In+erna+lonal Paper Co.
ve Unlted States, 282 U, 82 U.S. 399 (1931), which required that the Unifed
States pay compensation where a private right had been taken ln the
exercise of the war power.

34, Morreale In Clark, ugra no+e 7, at 85; Morreale, RUTGERS L. REV,, supra
note 19 at 429, .
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The Treaty Power
Under the Constitution, the President with the advice and consent of the
Senate may make treaties which are then the supreme law of the Iand.éé/ This

treaty power extends to internationai waters and has been exercised in appor-

tioning a given quantity of water from international sTreamséé/ and in main-
taining an International lake at a certain Ievel.QZ/

Because tfreaties are the supreme law of the land, they Impose |imitations
on any state actlon which might affect International waters. State interference
wilth these treaty obligations can be enjolned. When a treaty Is in question:

Any state water law that appeared to authorize a use proscribed

by the tfreaty would have 1o yleld, and such a use could not be

initiated, or could not be altiowed to continue, ngygh the law
stood on the books as applicable to other waters.—

Not only can states be enjolned from contravening the terms of treatles,
but the treaty power can probably be used as an additional source of authority
to build federal projects "on International waterways or to acquire easements

35. U.S. CONST,, art, tl, 8 2; U.S. CONST., art. IV; see generally, T. WITMER,
DOCUMENTS ON THE USE AND CONTROL OF THE WATERS OF INTERSTATE AND INTER-
NATIONAL STREAMS -- COMPACTS, TRETIES, AND ADJUDICATIONS, H. R. Doc.

No. 319, 90th Cong., 2d Sess., (1968). International treaties affecting
water rights between the United States and the Government of Canada and
between the United States and Mexlco Include the following treaties:
Boundary Waters Treaty, 1909 (36 Stat, 2448, T.S. 548)(between Great
Britain and United States); Lake of the Woods Convention, 1924 (44

Stat, 2108)(between Great Britain and the Unlted States); Rainy Lake
Convention, 1938 (54 Stat. 1800 T.S. 961)(between Great Britaln and

the United States); Niagara River Water Diversion Treaty, 1950 (1 U.S,
Treaties and Other International Acts 695)(between United States and
Canada); Columbia Rlver Basin Cooperative Development Treaty, 1961 (TIAS
5638, 15 U.S.T. 1555)(between United States and Canada); Rio Grande
Convention, 1906 (34 Stat, 2953, T.S. 455)(between United States and
Mexico); Rio Grande Rectification Convention, 1933 (48 Stat. 1621, T.S.
864) (between United States and Mexico); Rlo Grande, Colorado, and Tiajuana
Treaty, 1944 (59 Stat. 1219, T.S. 944) (between Unlted States and Mexico),

36, See generally, Morreale in Clark, supra note 7, at 86; Colorado River
Treaty with Mexico, 1944 (59 Stat, 1219),

37. See Sanitary Dist. of Chicago v. United States, 266 U.S. 405 (1925),

38, Trelease, 10 BUFF, L. REV., supra rncte 10, at 414,
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39/

or construct and operate dam and reservolr systems,"~' Whille the Supreme
Court has not specifically ruled on the use of the treaty power as justifl-
cation for such projects, lower federal courts have Indicated the Untted

40/

States possesses such power,—

The General Welfare Power

The general welfare power, also referred to as the spending power, Is
based upon Article 1|, section 8 of the Constitution which glves Congress the
power to levy taxes "to pay the Debts and Provide for the common Defense and
aeneral welfare of the Unlted States."

While thls power Is relatively unexplored, there are Indications that 1+
Is the strongest of all, In Unlted States v. Gerlach Live Stock Co., 339 U.S.
725 (1950), the Supreme Court expressed Its oplInion that the general welfare

power was at least as strong as the navigation power:

Thus the power of Congress to promote the general welfare through
large-scale projects for reclamation, Irrigation or other Internal
improvements Is now as clear and ample as Its power to accompllsh
the same results +hroug?/resor+ to stralned interpretation of the

power over navigation,—
Based on this broad statement of congressional power It may be concluded that
the general welfare power offers a "basls for vast federal activity In devel-
oping and allocating the natfon's water resources . . . whether such action
would conform to or displace state law Is clearly a matter of congressional

cholce rather than constitutional mandafe."ﬁz/

39, Morreale In Clark, supra note 7, at 87; Trelease; 10 BUFF. L. REV,, supra
note 10, at 415,

40, See United States v. Wheeler Township, 66 F.2d 977 (8th Clr, 1933)(where
_control of "'ekisting works and dems' or . . . addltfonal construction"

In nursult of treaty obligations was Imp!icitly endorsed)(ld. at 979);
and Hudepeth Counly Conservatlfon and Reclamation DIst, No. 1 v. Robblins,
213 F.2d 425 (5th Cir, 1954), cert. den. 348 U.S. 833 (1954)(where the
United States Court of Appeals for the FIfth Circult wrote: "The authority
of 1he United States to construct, maintain and operate the dams, reser-
voirs and trrinatton facllitles 1s unquestioned, One of the purposes Is
to fulfil a treaty oblication to the Republlc of Mexico . , ., ")(ld,
at 429),

4%, Unlted States v. Gerlach Live Stock Co., 339 U.S. 725, 738 (1950),

42, Morreale, RUTGERS L, REV., supra note 19, at 429,
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Jurisdictlon of the United States Supreme Court
and Sovereign Immunity of the Unlted States

The Important power of final adjudication over interstate controversles
resides in the Unlted States Supreme Court. Where states cannot agree upon
such matters as apportionment of Interstate streams they must capsulize their
dispute and plead It before the Court. While the Supreme Court exerclises no
federal jurisdiction over water, the law of Interstate controversies acts as
an Important |Imltation upon the Internal law of the sfa*esﬂé/ because of the
doctrine of sovereign Immunity which permits the Unlted States to stand immune
from sult unless i1 expressly consents to be sued. The states, therefore,
cannot sue the United States without I1ts consent and hence cannot force the
Unjted States to adjudicate Its iInterests.

The effect of this sovereign immunity is that where the United States is
an Indispensable party to the lawsuit and has not consented to be sued, no
fawsuit will be allowed at ali.ﬁﬁf The reasoning of the Court Is that vince
no flnal determination can be made of the Unlted States' rights then no
final determination can be made of states' rights because the latter may
be subordinate and dependent upon federal rights. This inabllity on the
part of the states to make the United States a party to a lawsult means that
the Unlted States may "operate free from the clalms of the states In certain

lnsfances."ﬂé/

43, See generally, Trelease, 10 BUFF. L. REV,, supra note 10, at 416-417;
see also, Connecticut v. Massachusetts, 282 U,S. 660 (1931); Kansas v,
Colorade, 206 U.,S. 46 (1907); Hinderliider v, LaPlata and Cherry Creek
Ditch Co,, 304 U.S, 92 (1938); Arlzona v. Callfornia, 298 U.S. 558
(1936); Nebraska v. Wyoming, 325 U,Sw 589 (1945),

44, See e.g., Arizona v, California, 298 U.S. 558 (1936),

45. Trelease, 10 BUFF. L. REV., supra note 10, at 416.
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Constttutional and Nonconstitutional

Limitatlons Upon the Federal Government

The states can argue that federal powers are Iimited by the tenth amend-
ment to the United States Constitution which reserves to the states all powers
not speclflcally delepgated to the federal governmenf.ﬂé/

As Tndicated eartier, however, federal power In water rights does not
depend upon one sinale clause of the Constitutlion dealling specifically with
water, but upon a number of constitutional clauses which have been construed
to authorlize federal action In the fleld of water resources, |t can be said
that the extent of federal constitutional powers far overshadows the consti=-
tutfonal authorlty of the states. One authority has contended that, desplte
the +enth amendment:

The natlonal powers granted by the property clause, the commerce

clause, and the general welfare clause are so blended that the

national government, were 1t so dlsposed, could proceed to dev§+9p
natural resources wlthout regard to the desires of the states.—

Yet this Is a strict constitutional view, Constitutionally the federal
government may have this authority, but this ts not to say that the states

cannot move ahead In the area of water resources development, Indeed, between

the federal and the state governments there exists "a vast legal no-man's-land

« » « with respect to water rlgh+s."ﬁ§/

46, The states have thelr own spheres of jurisdictfon over water rights., A
state may requlate water for the general welfare and determine the allo-
cation and distribution of surface and underground waters within the
state. The states are permitted to adopt whatever system of water law
they choose, but they are limited In that they may not conflict with the
federal government's powers over mavigation. Engelbert, Federalism and
Water Resources Development, 22 LAW & CONTEMP, PROB, 326, 327 (1957)
(herelnafter clted as Engelbert), See also, Trelease, 19 WYO. L, J.,
supra note 1, at 194: "The powers of the states In the fietd of water
resources stem not from express delegations In state constitutions, but
from the general residuum of soverelgnty and Imperfum left to the states
after the grant of speclflc powers to the Unlted States. These Include
the power to create property rights and the police power to regulate
property rights and the conduct of citizens In the public Inferest.”

47, Goldbera, supra note 9, at 35-36.

48, Engelbert, supra note 46.
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Teken as a whole, the states have not exploited fully thelr opportunities
for water resources development. The resul+ has been that In the last quarter
of a century the states have been overshadowed by the federal government in
water resources developmenf.ég/ Yet since 1950, at least flve federally
created commisslons have studled the vartous aspects of federal-state rela-
tlonshlps In water resources developmen+.29/ Without exceptlon ail of these

commissions concluded that the role of the states In water resources devel=-

opment should be s+reng+hened.21!

To date, Congress has not chosen to exert to the [Iml+ I+s constitutional
powers; In fact, the federal aovernment has often chosen to defer to state
law, Congress has often chosen to walve federal powers rather than maintaln
that federaf constitutlonal powers have pre-empted the fleld of water resources.
In many natlonal [aws Congress has recoanlzed and used state water laws., In
several Inst nces Congress has used less than all of 1ts powers and has recog-
nfzed state-created rights even though It was under no obligation to do so.éZ/
Cooperation, an assumptfon of greater responslibi(ltles by the states,
and, when there s unavoldabie federal-state clash, an emphasis upon the pollcy

reasons supporting the position of the state are the essential elements towards

Improved federal-state relaTlons.éé/

49, 1d. at 330,

50, 1d. at 344, The President's Water Resources Polfcy Commission (1950),
the Missourt BaslIn Survey Commisslon (1953), the Commission on Organiza-
+ion of the Executlve Branch of the Government (1955), the Commlsslon on

Intergovernmental Relatlons (1955), and the Presldentlal Advisory Com-
mittee on Water Resources Pollcy E1955). 1d.

5t. 1d. at 344,
52. See Trelease, 19 WYO, L. J., supra note 1, at 196,

53, Id. at 190,
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CHAPTER 4, FEDERAL AGENCIES*

I ntroduction

There are a number of federal agencles adminlsterling programs In Nebraska.
The three most Tmportant agencles operating in the State wlth respect to
water resources are the Department of Interior, Department of Agricuiture,
and the U,S. Army Corps of Englneers., Followlng are discussions of these and
other agencles and thelr functlons within.the Nebraska region,

Department of Interior

The Bureau of Reclamation
The Bureau's Inltlal purpose was to plan and construct lrrigation works.

This purpose has been expanded to Include activitles In power generation,
and municlipal! and Industrlial uses., The Bureau also works wlth the Corps of
Engineers In developtno programs for navigatton and fiood control.

Varlous federal acts, beginning with the 1902 Reclamatlion Act, have
asslaned the Bureau the foilowlng powers: (1) to provide for project water
for land tracts of 160 Irrlgable acres and more 1f the landowner agrees to
dispose of the excess land wlthIn a reasonable tIme; (2) to sell reciamation
project water to nonproject users and to permlt them to carry or store water
in project works; (3) +o use proJect revenues for the reduction of project
costs which would otherwlise be pald by the trrigatfon water users; (4) to
sell electriclty In connection with reclamation projects (with preference to

municlpalities or public corporattons); (5) +o provide and contract for water

* The following sources were relted on In writing Chapter 4:

1. MrIssour!l Basin Inter-Agency Committee, Laws Appendlx, Federal Water Laws
and Pollcltes and Relation to the States, final draft (July 1969),

2. Missour! Baslin Inter-Agency Commlttee's Annual Programming Report, flscal
years 1968-1970 (May 1968).

3. [1lifnols Technlcal Advisory Commlttee on Water Resources, Water for
[11inols=-=A Plan for Actton {March 1967),

4, Walton, Summary of [nformatlon on Federal Agencles and Responslibliities
In Water and Related Land Resources Fleld In Minnesota, Information Cir=
cular 99 of the MInnesota Water Resources Research Center (1969).
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for municlpal purposes; (6) to sell power and use of Irrigation water on
multipurpose projects constructed by the Corps of Engineers.

In the Missouri River Basin the Bureau of Reclamation has acted pursuant
to at least four speclal authortzations, The first of these was the Fort
Peck Project of May, 1938, which permlitted the Secretary of the Interior to
market and bufld facllitles to transmit energy from the dam which was con-
structed by the Corps of Engineers, The next spectal authorlzation was the
Water Conservation and Utltization Act of 1939 under which the Department of
intertor and the Department of Agriculture operated together to reifeve drouth
through construction of reclamation prolects. A third speclal authorization
for the Missourl River Basin, under the Flood Control Act of December 22, 1944,
provided for the development of the Basin's water resources with the Bureau
of Reclamatfon asslgned the task of constructing upstream and distribution
factitties where Irrigation, consumptive use and power generation were the
chlef functions, The ftnal authorization, under Public Law 875, authorlzes
the Bureau of Reclamatton to restore flood-damaged public facllitles when
directed to do so by the Office of Emergency Planning.

The reclamation laws permit the Secretary of the Interfor Yo withdraw
from publfc entry publlic lands required for Irrigatton. Once the Secretary
has made the declslon to withdraw land, 1+ Is difflcult to review.

Current work done by the Bureau Includes the 242-mlle~leng Fort Thompson-
Grand Istand 345 KV transmisston IIne In South Dakota and Nebraska, In
additlon, the Bureau has undertaken Investigations and reconnalssance studles

In Nebraska.

Geologlical Survey

This 1s an Important agency In the survey and measurement of the nation's
water resources. Since 1879 the Geological Survey has been engaged In mepglng
and cataloglng natural resources. Under the Act of August 18, 1894, the
survey has'had.+he task of gauging streams and determining the waTér-suPPly
of the Unlted States, Including the Investigation of underground currents and
artestan wells In arld and seml-arid sections, The Geolaglcal Survey In
Nebraska has the role of prondlng water resources Information and topographic
maps 1n cooperation wlth those Intertor bureaus havfng management or develop-
ment responsibilitles, The Geologlcal Survey also operates streamflow measur-

Ina statlons and sampling sltes to determine chemlcal and sediment quality.
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Bureau of Sport Fisheries and Wild!1fe

The Bureau is charqed with: (1) assisting states In the development of
projects for the restoratfon and management of flsh and wildlife resources;
(2) operating national fish and wildllfe refuges; (3) planning and approving
programs for the malntenance or improvement of flsh and wildlife resources on
multipurpose water projects uﬁder+akén by other public or private agencles.

The Bureau Is charged also with Investigation of damages caused to fish
and wlldiffe resources by water projects, and to recommend means and measures

to reduce such damage, and to Improve and develop fish and wildlife resources.

Federal Water Pollution Control Administration

The Federal Water Pollutton Control Administration, recognizlng the pri-
mary responsibflity and rights of the states In preventing and controlling
water pollution, Is responsible for administration of the Federal Water Pol-
fution Control Act. tn fulfilling this responsibility 1t cooperates with
federal, Interstate, and state agencles, and munictpali+les and Industries
In developing comprehensive programs to Improve sanitary conditions of surface
and ground waters, Other activities Include: (1) federal grants to state
and Interstate water quallty control and pollution agencies; (2) grents to
munlcipallities for waste treatment works construction; (3) grants for research,
development, and water pollutfon control programs; (4) development and applli-
cation of water qualitty control standards for Interstate streams; (5) inter-
state poliution survelllance (Including poliution survelllance stations on
the North Platte River at Henry, Nebraska; the Platte River at Plattsmouth,
Nebraska; and the Missouri River at Omaha, Nebraska); (6) training of pol-
luttion control personnel and technical assistance to states and locallties:
(7) establishment of fleld and research laboratories to develop technlclans
and to traln personnel In water quality control; (8) dissemination of .public
Informatfon on water quality and potlution contrel; (9) establishment of en~-

forcement programs for Implementation of the Federal Water Pollutlion Control
Act; (10} control of pollution for federal Installations; and (11) control of

ol ! pollution In navigable waters.

Office of Water Resources Research
This aaency supports wafer resources research at the land grant univer-

sTtles which have been des!qnafed state water resources research centers or
irgtttutes. The Uh!verst+y of Nebraska Is one of these, The purpose of the
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program Is to provide financlal support for research into any aspects of water
problems relating fo the misslon of the Department of the Interior which are
not otherwlse belng studled.

Bureau of Land Management

The Bureau Is responsible for the admintstration of pubfic lands and
the water rights appurtenant to them. Important concerns of the Bureau In-
clude promoting water conservation, providing for rights-of-way over public
lands for water facllities, and withdrawing publlc lands for public water
reserves to benefli+ range land users.

"Cyrrent work Includes conttnulng studles and development of watersheds
encompassing public lands within the Mlssouri River Basin, and where desi.able,
In collaboration with agencles of the Departments of Agriculture and Interior,
The Bureau also reports on federal water project proposals affecting the

public lands,

National Park Service

The Service administers national parks, monuments, historic sites and
recreation areas., Sufficlent water Is reserved to carry out the purposes for
which these lands were set aslde., One of the functions of the Service Is to
review proposals by the Corps of Englneers In order to determine what effects
these projects would have upon the Natlonal Park System, Registry of National
Landmarks, and historical, archcologlical or other scientific vaiues present
in the project area. In Nebraska the Service has special authorization to
adminlster the Homestead National Monument of Amerlica, Scottsbiuff National

Monument, and Anate Fossl| Beds Natlonal Monument.

Bureau of Outdoor Recreation
Thls Bureau was created by administrative order of the Secretary of the

Intertor and 1s charged with coordination and development of federatl and state

programs for outdoor recreation, which Includes water-based sports. The

Bureau has been authorized to formulate a nationwlde outdoor recreatfon plan
and to assist federal and nonfederal agencies in the develdpmen? of outdoor
recreation resources; The Nebraska Game and Parks Commission has formulated

a recreation plan which Is the Nebraska input to the natlonat plan. In addl-
tton to planning, the Bureau has been aiven some funds *o assist state planning

and development of outdoor recreational resources (including recreation plan-
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ning and development In multipurpose projects). These federal funds can also
be used for the purchase of lands and waters needed for outdoor recreation in

natlonal parks, forests, and refuges.

Burdau of Indlan Affalrs

The Bureau of Indfan Affalrs Is responsible for lrrigation, dratnage, and
other water resources activities conéerntng waters which flow through or along
the boundaries of Indlan reservations. The water rights of the reservations
are derfved from the respective treatles and tgreements made with the United
States by the Indlan tribes,

The Bureau Is currently engaged in Investigations leading fo the full
deve lopment of Indian water and related land resources In accordance wlth the
Pick-Sloan Plan, Sofl and engineering studles are under way to identify
potentlally irrtgabie reservation lands wlthin Nebraska.

Department of.AqucuITOre

Sol | Conservation Service
The SCS Is primarily concerned with the management of land and water

resources and has general authortty to engage In the planning and appllication

of the soli and water conservation measures.

The Watershed Protection and Flood Preventlion Act (PL-~566), administered
by SCS, authorlizes the Secretary of Agriculture to plan for and assist In
financing projects for control and use of water in subwatersheds not to ex~
ceed 250,000 acres in slize. ProjJect improvement may Include flood prevention,
wildllfe and recreation,

The Soll Conservation Service assists project sponsors by Helplng them
prepare the watershed work plan, provide engineering and +echntéal assistance
for deslgn and constructlon of project measures and by assisting farmers and
ranchers with planning and application of farm and ranch conservation systems,

Section 16(b) of the Sol | Conservatfon and Domestic Al lotment Act, ad-
minlstered by SCS, authorizes the Secretery of Agriculture to enter into sotll
and water conservation contracts of not more }héh'10 years for the plianning
and ‘Tnstallatton of conservation measures In the Great Plains area. The Great
Platns ‘Tnéludes the western three-fourths of Nebraska.

Under the Water Conservation and Utli{ization Act of 1939, both the Secre-
tary of Aarfculture and the Secretary of Interlor have been authorized to
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coonerate In 1rrigation projects In the Missour! River Basin, This ¥ncludes

all of Nebraska. The Bureau of Reclamation administers the construction and

operatton of major projects for the Secretary of Interior and SCS administers
the on-farm development program for the Secretary of Agriculture.

Agricultural Stabflizatton and Conservation Service

ASCS 1s charged with provid® : federal grants-in-aid to encourage con-
struction of sofl and water conservation measures such as erosion’ control
dams, terraces, qrassed waterways, and farm ponds, Thls assistance Is pro-
vided under the Soll Conservatton and Domestic Allotment Act of 1936, In-
addltfon to these conservatlon measures, ASCS, through the Land Use Adjust-
ment and Cropland Conversfon Program assists farmers in converting land regu-
tarly used for the production of row crops, small grains and tame hay to Income=
producing recreation areas, farm forests, water storage and wildlife hablitat,
Farmers and ranchers may recelve additional beneflits If they permit public
access to thelr diverted lands for hunting, fishing, etc.

ASCS also provides dlsaster rellef through dlirect assistance to farmers

and ranchers who have been serlously affected by wide~=spread natural disasters.

Forest Service

This Service Is authortzed to reserve and acqulre forested public lands
and to reserve water sufflclent for the reservation's purpose. A baslic reason
for natlonal forests Is to protect watersheds, Under the Bankhead-Jones Farm
Tenant Act of July 22, 1937, this protection s accomplished through provid-
ing for prevention of soll erosion, for reforestation, and for mitigation of
floods, Other authorlzatlfons have promoted these same ends, especially that
of reforestation,

The Act of June 12, 1960, provided for the multiple use of natlonal

forests for outdoor recreation, range, timber, watershed, and wiidilfe and

fish purposes.

Farmers Home Administration
The FEA's programs ero primarity directed to fermers and rural residents

Itving In or near small rural communitles which are unable to obtain credit
from other sources for reasonable terms. The FHA seeks to assist through
both loans and grants farmers and local oroanizations In the development of

Trriqation and drafnage systems, watershed protection and flood prevention
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and similar proJects. The consolidated FHA Act of 1961 perml+s federal grants
(up to 50 percent of construction costs) and loans to public and nonprofi+
assoclations for development of community water and waste disposal systems

In rural areas,

Agricultural Research Service »
The Aaricultural Research Service conducts research to provide a scien-

tific basis and support for the land and water resource programs administered
by operations agencies of the Department of Agriculture. Included are Inves-
tlgations on the hydrologlc performance of agricultura! watersheds; erosion

and sedimentation; molsture and water conservation; Irrigation; dralnage;
hydraulics management; sof l-water-ptant relations; plant nutrition; reclamation
and management of saline and sodic solis; and practices-and systems for pre-
venting or contro!ling contamination of soll and water rescurces by agri-

cultural chemlcals and farm wastes,

Economi¢ Research Service

The Economic Research Service has the responsibility to provide the
economic analysls of the effects of alternative resource uses on various as-
pects of the natlion's agricuitural fife Including: food suppllies and costs,
farm fncome, the costs of government programs, etc. The principat effort
concerniing the economic analysls of water and related tand resocurces use Is
carrfed on by the Natural Resource Economlics Division of the Economlc Re-

search Service. Economlc Analysls and Projectlions are carrled on in river
basin planning with research also conducted concerning water rights, water .
quality, watershed program analysis, outdoor recreation, land tenure, Tncome

distribution, and rural! zoning and other land use controls.

Department of the Army - Corps of Englneers

The major responsibilities of the Corps of Englneers are navigation and
flood control works. Some of the work undertaken by the Corps Includes
dredging navigable streams, planning and constructing flood control and
mu l+tourpose projec+§, administertng laws pertalning to protection and
preservation of navligable streams, flahting floods, and making emergency re-
palrs. The Corps 1s also charaed wi+h developing hydroelectric power,
storlno water for Irrication, and developing water quallty control, water

supply and recreation.
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Among the works undertaken by the Corps of Englineers In Nebraska in fis-
cal year 1968 were the following: (1) public use faclillities at Gavins Polnt
Dam; (2) Missourl Levee System (including +he Papilifon Creek-Platte River
Levees); (3) the Gering Project Itn western Nebraska and Branched Oak Dam (part
of the Salt Creek Project); (4) diversion contro! structure, raliroad bridge
and channel and levee work of the upstream reach of the Norfolk, Nebraska
project on the north fork of the Elkhorn River; and (5) Little Papillion Creek
Project In Omaha.

Department of Transportation - The Coast Guard

The Coast Guard operates or may operate on Inland navigable waterways to
promote safety in water travel, provide flood rellef assistance, and enforce
marine laws, The Coast Guard patrols stretches of the Missour! River along
Nebraska.

Depariment of Houslng and Urban Development

The Department 1s empowered to make grants to local bodles of government
for the purpose of comprehensive plannlng--including planning for water supply,
sewer factl|itles, and storm drainage. Through HUD both grants and publlc
factilty loans are avaltable to local public bodies and agencles to provide
water factiitles, The agrants are dependent upon a shawing that the projects
are conslstent with area-wlide water and sewer facililities systems as part of

the area's development,

Depariment of Health, Education and Welfare
The Publf¢c Health Service

The Service has responsibifities in connection with public health aspects
of water resources and development, |t undertakes research and Investigation
on disease prevention, Including water purification, Under section 361(a) of
the Public Health Service Act, the Surgeon General has authority to prevent
communicable disease by requlating water provided by public use by Interstate
carrlers. The Secretary of Health, Education and Welfare has authorlity fo
asslst in the areas of water quallty control, emergency water supplies and

sol Id waste disposal.
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Independent CommissTons and Counclls

Water Resources Counci |

The Councit was established by the Water Resources Planning Act of 1965,
Its responstbliities include: (1) administration of grants to the states to
assist them in developing comprehensive water and related iand resource plans;
(2) recommendations on the creation of river basin commisslons; (3) approval
of requests for appropriation of federal funds submitted by river basin com-
missions; and (4) review of plans prepared by the river basin commissions and
the formu': tfon of recommendattons for the President and the Congress.

Under Title || of the Water Resources Planning Act there is authorization
to create river basin commissions for an area, river basin, or group of river
basins, These commissions are empowered to serve as the coordinating agencies
for the development plans of water and land resources by governmental or non-
governmental agencles. The commissions can also undertake studies for prep-
aration of comprehensive plans, develop and keep the comprehensive plans up
to date, and recommend priorities In the Investigation, planning and construc-
tion of projects, Nebraska 1s not Included In any river basin commisslon,

Federal Power Commission
This Commission Is charged with requlating water power projects. The
Commission's responsibilities In water resources development may be summar-

lzed ast (1) river basin surveys; (2) license project works; and (3) power
requirements and supply studles.

The Commlsslon'has Jurisdiction over licensing of nonfederal hydroelec-
tric projects and over the transmisston and sale of eiectric energy in Inter-
state commerce. The Commisslon Is also empowered to gather data concerning
the utllization of water power resources In an area to be developed, to Issue
licenses for perlods In excess of fifty yvears for the development and mainten-
ance of dams, water condults, and reservoirs for the development of hydro-
electric power in or affecting navigable waters or on any stream on which
Congress has jurisdiction where the project affects Interstate commerce,
federal lands, or where surplus water from government dams is used. The
projects which the Commission licenses must Initially meet and continue to
comply with the comprehensive basin plans.

Two other acts vest the Commission with significant authority: (1) the
Flood Control Act of 1938 In conjunctlon with other flood control and river
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and harbor acts authorlzes both Commission Investigations of the power poten-

tlal at projects to be constructed by the Depariment of the Army and Commis- .
sfon report of potential hydroelectric facililties at such projects; (2) section. ...

5 of the Flood Control Act of 1944 requlires Commission approval of rate :

schedules, except In the Missourl RlIver Basin, for the sale of surplus energy

and power generated s+t reservoirs under the control of the Department of the

Army. ' '

In Nebraska the Commisslion has continued as advisor to the federal repre~
sentation on the Blg Blue River Inter-State Compact Commission, and has co-
operated with the Corps of Englneers and the Bureau of Reclamatlon in deter-
minlng hydroelectric power potentlal and economic and engineering feasibl!ity
of additlonal power Installations In the Missourl River Basin,.

‘Nationa!| Water Commission
Under the Act of September 26, 1968, Congress established the National
Water Commlission to conslst of seven members who were to be appointed by the .

Prestdent from outside the federal government., The purpose of the Commission
Is to review nattonal water resource problems and consult with other water
resource agencies. Thelr work Is in the nature of an "audltor" of national

water polfcy and activity.

Councl! on Environmental Quality

On January 1; 1970, the President slgned the National Environmental

Pollcy Act of 1969 which establishes a national policy on the environment,

The Act: (1) states that the federal responsibiifty is In cooperation with
state and.iocal governments to use all practical means to insure a healthful
envlronmén¥; (2) directs all federal agencles, to the fullest extent possible,
‘o admlnis+er“§rograms In accordance whih the Act and to consider the envi-
ronmental fﬁpaé+ of decistons; (3) requires the President to submit annually,t
beqlnniﬁg July t, 1970, an Environmental Qualfty Report appralsing status |
and progress; and (4) establishes a Council on Envfronmen+a! Quatity In the
Executive Office of +he'PresIden+, +6 asslst with the annual report, estabtish
a system to monftor status of the environment, and review federal programs

affecting quallty of the environment,
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CHAPTER 5, FEDERAL-STATE ORGANIZATIONS

“Introduction

A persistent difficulty In the relatlons among the states and between

the state and the federal government has been thelr differing goals and over-
lapping Jurisdictions, In the past one agency operating independently would
often comml+ t+self to a plan of development without knowledge of what other
aagencles, both state and federal, were attempting to accomplish in the same
area. In order to achleve the objective of mutual planning and development
for water and related land resources, communication between agencles has now:
been facilitated through the establishment of the jolnt federal-state organ~ -

Tzatlons which are dlscussed below.

Interstate Compact Commisslons

These commissfons have been organized where there has been a need to
apportion the waters of Interstate streams. According to the Cons+i+u+lon,
no state may enter Into a compact with another state unless Congress has given
its consent, Where states have agreed upon a compact and the compact has re-
celved congresslonal consent, the adminfstration of the compact is then vested
in a compact commission comprising a representative from the Department of the
Interior and representatives from the compacting states. Nebraska and nelgh-
boring states are négo?ta+lng or have entered Into the fol!owing compacts
which are discussed tn more detal!l In Chapter 1 of this publication.

The South Platte River Compact between Colorado and Nebraska was approved
by Congress in 1926, The compact followed state priorities in time fcr allo-
cating the water, in addition to providing for a diversion in Colorado to
serve Nebraska lands.

The Republican River Compact was approved by Congress In 1943; the com-
pact apportioned waters of the dralnage basins of the Republican River among
Colorado, Kansas, and Nebraska.

A compact on the Lower Niobrara River and Ponca Creek has been agreed
upon by both Nebraska and South Dakota and awaits congresslionat approval,

The most recently operative compact Is the Upper Nlobrara River Compact be-
tween Nebraska and Wyoming which was approved by Congress in the summer of

1969,
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A Big Blue River Compact between Kansas and Nebraska is possible. Nego-
tiations are under way on the terms of this compact.

Missourl Basin Inter-Agency Commlifee

The purpose of this committee is to provide in the Missourl .River Basin
both the facllities and the procedures for better coordination of the federal
agencies and the states within the reglon. The Committee provides the means
by which the conflicts can be resolved and the interests coordinated. In
addition fo representatives of the states wlfhin-The region, the federal de-
partments which are involved Include the Departments of Interior, Commerce,
Labor, Agriculture, Transportation, Health, Education and Welfare, Army, and . ~
the Federal Power Commission. |

Missourl River States Commiitee

The Committee Is composed of representatives from all of the states with-
in the Missourl River Basin., The major purpose of the Committee Is to pro-
vide an agency whereby the states of the Missouri River Basin can indicate
thelr needs to each other as well as the federal government. The Missourl
States Committee is the policy meking arm of all state government in the
Missourl Basin and the Committee discusses programs, problems and opportunlties
in the Missouri River Basin. The action of the Commlttee Is usually taken
through resolutions which elther support or oppose legisiatlve progrems for

the area.
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CHAPTER 6., SUBDIVISIONS OF STATE GOVERNMENT

InTroducflonl/

As commonly concefved, there are three levels of "governmeni" in the
United States, These are the federal government, the flfty state govern-
ments and Innumerable "local" pollitical subdivisions of state governments.

The subject of these following pages Is a review of the political subdivi-
slons of Nebraska that have been glven responsibllitles and power pertaining
to water by the State Leglisliature.

For convenlence of analyslis and dlscussion the toplc has been subdivided
Into countlfes, clties and water districts, ’

There are 93 countles In Nebraska, Twenty-eight of these are organlzed
under the township or supervisor form of government and 65 are of the precinct
or commisslioner type: however, the powers and authoritfes of each type are
the same; most promlnently Including rural road construction and maintenance,
public recordation for transfers of tand and vehlcles, administration of
Justlce, and miscellaneous general governmental duties,

The term "water districts" is used In this publicatlon to refer to variois
types of subdlvisions of State government which have special governmental
powers In the realm of water development as contrasted with the general gover-—-
mental powers of countles and cltles, Each type of district government Is
estabtished and operated pursuant to a separate legislative act. <(For exampi-,
there are about 150 sanitary and Improvement distrlicts In Nebraska which are
all governed by sectlons 31-701 to 31-766 of the Nebraska statutes,)

Indtvidual districts have a governing board of directors, supervisors ov
trustees that conduct the business of the district. The board members are
elected to thelr terms of offlice by the eligible voters within the boundaries
of the district.

A district ts established elther through a declarative act of the State
Legtslature or through an enabling act. With a declarative act the district
Is established when and where the Leglslature directs. An enabling act sets

a procedure which must be followed by persons seeking to organize a district.

t. See generally, NEBRASKA BLUE BOOK (1968).
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A typlcal procedure under an enabling act Includes these steps: (1) organi-
zers clrculate a petftion In the area sought to be covered by the dlstrict, .
attempting to obtaln signers representing a statutor?ly established tercen-
tage of el'glble persons In the area; (2) the petition, with sufficlent
signers, Is submitted to a governmental body (usually the county board) which
is to hold a pubilc hearing to determine whether the proposed district
would be conduclve to the public health, convenience or welfare, and, some=
times, the proper boundaries for the district; (3} the govérnmenfal body
conducting the hearlng either denles or approves the be+l+lon; (4) approval
of the petltton elther means that the district fs then established or that
an election is to be held on the question of whefhef the district wi|l be
esfabl!shed; (5) the district comes Into exlstence, the first board is
selected and the district |s ready to begin operation pursuan+ to the powers
and directives of the enabling éb?, ' |
| Counfleéz/ .

Powers

“'County toards may create planningrcommlsslons to adopt znd impiement a
comprehensive development plan, and adopt zoning regulations, which may regu-
late, among other things, surface water dralnage. Special zones may be estab-
Itshed In those areas subject to seasonal or periodic flooding. This zonling
poweh may be exerclsed in conjunction with flood plain zoning responsibliities
under the Nebraska Flood Plaln Regulation Act of 1967. This county zonlng
power, however, Is not to be exerclised within the limits of any Tncorporated
clty or village nor within the area over which a city or viilage has been
aranted zonlng Jjurisdiction and Is exercising that jurlsdiction,

There are also speclal provisions for flood control by the county govern-
ments, Whenever any portion of a county, exceeding 320 acres in area, s put
In peril of destruction by reason of the probable flooding of any watercourse,
upon petition of landowners and upon Investigation, a county may bulld necessary
structures for the protection of the land. For such purposes the county has

the power to acqulre lands, rights-of-way and easements, including lands out-

stde the county boundarfes.

2. See neneral ly, NEB.. REV, STAT., Chapter 23 (Refssue 1962) and Chapter 31, .
articles 1 and 9 (Relssue 1968).
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County boards have the power to cause all natural watercourses to be
kept clean and free of obstructions In such a manner as to permit natural
flow, This may be done on thelr own Inltiative or upon request or petition,

Any board may carry out drainage Improvement projects by creating or
changing a watercourse, difch or drain in such a manner as is necessary to
drain lots, lands, roads or rallroads., In addition, the County Drainage Act
of 1959 empowers counties to maintain adequate drainage in road ditches, publilic
and private ditches and natural watercourses. Upon petition by any landowner,
the county board makes an investlgation and declares whether or not the facts
in the petition are true. |f true, the county may assist in drainage.

A county has the authority to impose a8 misdemeanor penalty on anyone
found gul ity of polluting watercourses, dlitches or dralns.

Financial Capabilitles

Each year countles must present the public with a complete financial
plan in the form of a budget. Contracts or liabilities in excess of this
budget are prohibited; and, therefore, the county is:ot liable on them,

Funds for construction of flood control projects are to be pald out of
the county's general fund., Counties also have the power to Issue general
obligation bonds, to be retired upon annual Ievies} and they may estet1ish a
special flood and eroston control reserve fund, to be funded by an annual tax
levy. The aggregate of the bonds Issued are not to exceed one half of one
percent of the assessed valuation of the county, The annual tax levy for

the purpose of these bonds Is not to exceed oné half mill of the assessed

value of all taxable property within the county,

Under the County Flood Control Act of 1963, the county may designate
watershed boundaries for faxation purposes so that property within the perim-
eter of the defined drainageway will be assessed for the financing of the pro-
gram for improvement. In using these provisions It does’nof appear that the
county can Issue bonds; and all costs of condemnation, maintenance, and op-
eration of flood control works and soil and water resources programs may be
paid from an annual tax levy of not to exceed one lalf mill on the dollar -
upon the assessed value of ail the taxable property in a designated watershed
area, , |

For dralnage programs carried out by the county authorities, assessments
may be made according to the benefits recelved along with bonds issued at a

rate not to exceed slx percent per annum and for no longer than ten years.
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If the drainage program Is carried out under the County Drainage Act of 1959,
the county board may set up a drainage fund with an Initial one-fourth mill

levy. Pending such assessment, the board may borrow from the general fund.

Cities

Clties of the Metropolitan Classé/
Powers. A city of the metropeolitan class Is one which has a population
of 300,000 inhabitants or more. Omaha is the only clty within this definition.

I+ has certain basic powers which are essentially common to cities of all

stzes. |1t may: (1) sue and be sued; (2) purchase, lease, acquire by glft and
hold real and personal property within or without the city limits; (3) sell,
exchange, lease and convey any real or personal property owned by the city;
(4) make all contracts and do all other acts necessary in the exercise of its
corporate powers; and (5) carry out any other powers conferred by law.

Among its other powers, a city of the metropolitan class may levy any
tax or special assessment authorized by law. |t may'élso appropriate money
and provide for payment of debts and expenses of the clty. Property for
waterworks may be purchased or acquired by eminent domain, payment belng made
out of funds provided for such purposes.

A metropolitan class city also has the power to zone, or more precisely,
to develop a comprehensive plan which, among other things, will secure safety
from floods. Thls zoning power may be exercised to zone the flood plains
under the Flood Plain Regulation Act of 1967. The clty councl! has the power
to regulate by ordinance, under its zoning power, In areas within three miles
of the corporate limits, except as to construction on farms for farm purposes.

The Metropolitan Utilities District succeeded the Water Board and Metro-
polftan Water District in Omaha. M.U.D. has general supervision and control
of all matters pertaining to the water supply of Omaha for domestic, mechani-
cal, public and fire purposes. M.U.D. is discussed more fully under "water

districts."

3. See generally, NEB. REV. STAT., Chapter 14 (pertaining specifically to
cities of the metropoiitan class) and Chapter 18 (pertaining to cities
of all classes).
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Financial Capabillitles. The city council must annually appropriate money
and credits to be set aside for certaln deslignated statutory funds. From the
balance, funds are appropriated to be set aside to designated departments.

The final balance is fransferred to the general sinking fund. The annual tax

levy for all municipal purposes must not exceed 14.4 mills on the dollar upon
the assessed value of all taxable property In the city. However, the city
council may also assess not less than four additional mills fo create a fund
to pay bond issues as they mature. The councli may appropriate an addltional
one-fourth mill for recreational purposes.

The city councll has the power to Issue bonds, which are to be sold at
not less than par and which cannot bear an Interest In excess of five percent
per annum. However, where these limits In application to water bonds or bonds
issued for a publlc utility are in conflict with another provision relating
to such bonds, the other provision witl control. The bonded Indebtedness of
the city is not at any time to exceed five percent of the actual value of
the taxable property within the corporate limits, although bonds Issued to
acquire a water plant are to be deducted from the total bonded Indebtedness.
Bonds in excess of $250,000 may not be issued in any one year, except to
pay for the construction and maintenance of waterworks, among other things.

Bonds to raise money for the acquisition of a water plant are not fo be
sold at less than par and may only be issued if ratified by a majority of
votes cast upon the proposition at a general election or by two-thirds of
the votes cast at a special election.

Expenses Involved in water service are to be pald from a water fund
which consists of money obtained from charges to water users together with any
water fund levies. Any amount left in the fund at the end of each year is to
be placed Into a sinking fund for the payment of any outstanding water bonds.
For the purpose of creating a fund out of which water pollution abatement
measures may be flnanced, the city may make a special levy not exceeding one

mill.

Citles of the Primary Classéj
Powers, All clties having more than 100,000 and less than 300,000 in-

4, See generally, NEB, REV. STAT., Chapter 15 (pertalning specifically to
cities of the primary class) and Chapter 18 (pertaining fo citles of
all classes)(Reissue 1962),
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“hablitants are classified as cities of the primery class. Lincoln Is the only
primary class city. The general powers:for a city of the primary class are
basically the same as those for a clty of the metropolitan class. In addition,
a primary clty has the power to establish, alter, and change the channel of
watercourses, and to wail and cover them over, fo establish, make and regulate
public wells, cisterns, aqueducts and reservolrs of water, and to provide for
fitling them,

When a system of waterworks has been adopted by the city and the people
have voted to borrow money, the mayor and councl! may: (1) construct and nain-
tain such system; (2) make necessary rules and regulations; and (3) do all
other necessary acts Including the exerclse of the right of eninent domain.

Another important function of a primary city is that of city planning
.and zonlng. No landowner within the city nor within three miltes of the cor-
porate |imlts may plat or subdivide his property without approval of the city
council. The council has the power fo reguiate and restrict the use and con-
struction of any structures within this area except as to structures upon
farmsteads outside the corporate limits. However, a primary class city has
responsibl {itles and authorlity under the Nebraska Flood Plain Regulation Act;
and when these responsibilities are undertaken by the clty, construction of
all bulldings in the flood plain will be regulated.

A primary class city has the power to regulate In the area which is
within the city or within three miles of the city and outside the zoning
Jurisdiction of any clity or village in order to secure the general health,
and to provide for the prevention and abatement of nuisances iIncluding the
pollution of water, :

Flnancial Capabiiities. A primary city may borrow money on the credit
of the city. |t may also issue general obligation bonds and revenue bonds.
The power to levy taxes exists but Is limlted by a dollar amount prescribed
In its home rule charter. No bond Issued by the city for any purpose may
draw Interest at a greater rate than flve percent per annum, nor may it be

sold at less than par. And a tax levy for payment of bonds may only be in
an amount sufficient to meet Interest accruing on bonds unti| they mature.
An additional levy of up to one mill may be made for the purpose of creating

a fund out of which anti-pollution control measures may be financed,
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Citles of the First Classéj

Powers., All clties having more than 5,000 and not more than 100,000
inhabitants are designated as cities of the first class. The general powers
of such a city are basically as those of the cities discussed above.

A city of the first class has the power to establish, alter, and change

the channel of watercourses, and wall and cover them over. No city is lliable

In damages on account of accumulations of surface waters which fall upon Its
site unless such accumulations are caused by the act of a city officer while
employed in his official capaclty with recorded authorization of the mayor
and council.

Water and sewer districts may be created and regulated by a city of the
first class, The city may also create a system of water purification for
the city's waterworks system.

Those rights, powers, authority and jurisdiction conferred on counties
under the county flood control provisions are also conferred upon cities of
the first class. Also, like powers under the County Flood Control Act of 1963,
they are conferred on such city and may be exerclsed, in the absence of federal
participation or sponsorship, whenever any project of flood control outslde
the {imits of such city directly affects the welfare of such clty and involves
a cost of not to exceed $500,000. Flood plain zoning responsibility and
authority Is also vested in these clties under the Flood Plain Regulation
Act of 1967,

Cities of the first class are also empowered to enact and enforce other
zoning regulations. They have the power to apply those regulations fo the
unincorporated areas two miles beyond and adjacent to the corporate limlts
of the clty. Cities of the first class also have the power fo create a muni-
cipal planning commission which may adopt plans for the physical development

and zoning of the clty and the unincorporated areas over which it has control.

5. See generally, NEB, REV. STAT., section 16 (pertaining specifically to
cities of the first class); Chapter 18 (pertaining to citles of all
classes); Chapter 19, article 9 (pertaining to city planning and zoning
for cities of the first and second classes and villages); and Chapter 23,
artlcle 3 (pertaining to flood conitrol)(Relssue 1962).
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Financial Capablilitlies. A city of the flrst class may levy taxes for

general revenue purposes In any one year, not exceeding twelve mills on the
dollar upon the assessed value of all the taxable property In the limits of
such clty; however, this limltation does not affect annuat levies for all
municipal purposes which Is set at 25 mills on the dollar. {n addition, water
bonds may be issued to finance water improvement for perlods of less than ten
years at not more than six percent and sold at not less than par value.

Up to one mi Il may be levied as an additional fax to finance anti-
pollution of water measures If undertaken by the city.

Citles of the Second Class and Vlllageséj

Powers, All citles, towns, and vllféges centaining more than 1,000 and
not more than 5,000 inhabltants shail be cities of the second class unless
they adopt a village government. Any town or village containing not less
than 100 nor more than 600 Inhabitants, Incorporated, or any second class
city adopting a village government is classified as a viliage.

Second class clties and villages have specific powers to carry out thelr
various functions whlich in toto are basically the same as those for cities of
other classes., Among those particular powers affecting the water resources
is utilization of and protection against flood and surface waters. Such
clties and vlllages have the power: (1) to establish and alter channels of
watercourses, and to wall them or cover them over; (2) to establish and regu-
late wells and other water conveyors or storage facilities; (3) to fill the
same; and (4) to erect and maintain a dike or dikes as protection agaihsf
flood or surface waters. They are granted the power of eminent domain to
acquire a right-of-way over land within or not more than two miles outside
the corporate limits for the purpose of constructing a ditch and dike to
prevent flooding by a watercourse, Such cities and vlllages may also cooper-
ate with the federal government in floed control projects. |f the federal
government would acquire the entire site upon which a city of the second
class or viilage is located under such flood control project, the city or
vl llage may be moved to another site and retein its corporate identity by

observing certaln procedures.

6. See generally, NEB, REV. STAT., Chapter 17 (pertalning to ?ifles of the
second class and villages) and Chapter 18 (pertaining to cities of all
classes), L.B. 1349, 80th Nebraska Leglslative Session, 1969,
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The power to contract for and erect waterworks and water supply systems
is granted subject to certain prccedures., The city or village may take, hold
and condemn property necessary for this purpose, Including land beyond their
territorial limits. '

As with other classes, citles of the second class and vil lages have the
authority to zone for all the basic uses of land, Including zoning under the
Flood Plain Fe¢ gulation Act of 1967, They may extend exlisting or future zoning
ordinances to an area within one mile of the corporate limits. And the juris-
diction of a second class city and village, to prevent poilution or Injury to
the stream or source of water for supply of its waterworks, extends fifteen
miles beyond I+s corporate 1imits.

Financial Capabllities. Cities of the second class and villages may ievy
taxes for general revenue purposes each year In an amount which cannot exceed
ten mills on the dollar of the assessed value of all taxable property. They

may also levy any other tax or special assessment authorized by iaw.

For the purpose of paying for flood control projects second class cifles
and villages may borrow money and issue bonds in an amount not to exceed five
percent of the actual value of afl taxable property. The bonds must be iscsed
for less than twenty years and may not draw more than six percent per annum.
They may levy and collect a general tax tc pay the interest and principal of
bonds issued for flood control purposes, However, noc money can be borrowed
or bonds Issued unless authorized by a three-flfths vote of thcse voting for
or against the proposition.

The total allowable tax levy or special assessments for all city or
village purposes is set at thirty mills on the doillar upon the assessed value
of all taxable property. An appropriation of up to three mills may be levied
to establish a sinking fund or funds to defray general or incidental expenses
of the municipallties. In addition to the thirty mill levy limitation, an
additional levy of two mills on the dollar may be imposed when necessary for
imp lementation of a sewage disposal system,

In the creation of a waterworks system second class clities and viliages
may borrow money and issue bonds, in an amount not to exceed twelve percent
of the actual valuafion of all taxable property. They may levy and collect
a general tax to create a water fund in an amount sufficient fTo pay the inter-
est and principal of the bonds, The bonds Issued can come due in no longer

than twenty years, and they cannot exceed six percent in interest., However,
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no money may be borrowed or bonds issued uniess authorized by three-fifths of
the legal votes cast for or agalnst the proposition at a special election.

For the purpose of creating a fund out of which anti-pollution measures
may be financed, such city or viliage may also make a speclal levy not exceed-
ing one mili,

Nebraska Water {lstricts

- Reclamation Districts

There are five reclamation districts operating In the State of Nebraska.
These districts are regulated by sections 46-501 to 46~587 of the Nebraska
statutes. The statutory declaration of the purpose of such districts is to
provide for the conservation of the water resources of the State. Generally,
the purposes of reclamation districts are to control and make use of the
aval labte waters of the State for domestic, Irrigation, dralnage, power, man~
ufacturing, recreation, and other beneficial purposes. ‘

A board of directors governs the district. The first board is appointed
by the Department of Water Resources, from persons named in the formation
petition. The successors to the original dlrectors are later nominated and
elected to six-year ferms of office.

A reclamation district, acting through 1ts board of directors, has the
power to acquire and use water rights, waterworks, and real and personal
property for carrying out its powers; to condemn under the right of eminent
domain; to enter Into contracts with the United States relating to the water-
works; 1o list in separate ownership the lands within the district susceptible
of irrigation from the district's sources and to enter into contracts to
provide water service to these lands; to flx rates for water service; to

borrow money; and to levy and collect taxes and special assessments.

Irrigaticn Districts

Nebraska has 44 irrigation districts organized'und operated under the
provisions of sections 46-101 to 46-1154 of the Nebraska statutes. These dls-
tricts have respensibilities in the areas of dralinage, water supply, irriga-
tion and hydroelectric power,

Irrigation districts have been organized to flnance water supplies, con-

solfdate irrigation systems, consiruct frrigation systems, or provide for
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drainage of Irrigated land. Districts may also be formed to provide for new
development or to extend and improve existing irrigation systems and works.

A ballot is submitted to the electors on the question of whether the
district shall be formed. This ballot also bears the names of those to be
voted for to become the first board of directors of the district. The offi-
cers so elected hold their offices unti| the next general election for the
district, . Thereafter directors of the district are elected to staggered
terms of three years each,

The board has the power and duty to manage and conduct the business
affalrs of the district, make all necessary contracts, employ agents, officers
and employees as requlred, establish by-laws, and rules and reguiations for
distribution and use of the water supply, and generally perform all acts
necessary to carry out the provislons and purposes of the State law govern-
ing irrigation districts.

The irrigation district, acting through Its board of directors, has the
power to condemn by eminent domain; to enter into contracts with the United
States for construction, operation and maintenance of irrigation works; to
equaiize and levy assessments within the district; to levy taxes; to issue
bonds; to call special elections; to authorize speclial assessments; and fo

borrow additional funds if needed.

Public Power and |lrrigatton Districts
Nebraska has five public power and irrigation districts governed by the
provisions of sections 70-601 to 70-672 of the Nebraska statutes and generally

recognized to have responsibilities in the areas of flood controi, water

supply, irrigation, hydroelectric power, and use of radiocactive material for
constructive use and energy production,

The initial board of directors of a public power and Irrigation district
Is selected as an integral part of the petition process bringing the district
intfo belng., The following qualifications apply to selecting this first board:
(1) tf the district's boundaries do not encompass 25 or more cities or villages,
the district may have not less than five nor more than 21 directors. (2) If
the district contains 25 or more cities or vitlages, the number of directors
may be stated in the petition but the individuals to fill the positions are
to be appointed by the Governor within 30 days after approval of formation of
the district. (3) |f the district proposes to operate in more than fifty
counties in the State, the number of directors shall be seven, to be named
In the petition.
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The selected or appointed directors take offlce immediately upon the
tiling of the approval certiflcate in the office of the Secretary of State
and the office of the county clerk. Succeeding dlrectors are elected to
terms of six years In the same manner as members of the State Legislature,
en a nonpartisan ballot In primary and general elections,

Public power and Irrigation districts have all the usual powers of a
corporation for public purposes, These powers include purchasing, holding,
selling and leasing personal and real property. A district may construct,
purchase, lease or otherwise acqulire any electric light and power plants or
irflgafion works, 1% may also enter into any kind of contract with any per-
son, corporation or any government division or subdivision. A district is
required to sell electrical energy (if it Is in the business) to any munici-
pality or political subdivision making appilcation to I+ for an amount of
energy that can be supplied If the receiving party agrees to pay for the
physical connectlon between it and the district's works.

The power o tax is denled public power and Irrigation distfricts, but
they have the power to borrow money and incur Indebtedness., Districts may

also exercise the power of eminent domain,

Dralnage Districts
There are at least 130 drainage districts in Nebraska generally recog-

nized to function for the purposes of fiood control, channel rectification
and drafnage. Two distinct sets of statutory provisions apply to the forming
of drainage districts. Sections 31-301 to 31-377 of the Nebraska statutes
provide for drainage districts organized In the district court. Sections
31-401 to 31-451 provide for drainage districts organized by landowners,
Sections 31-301.01 and 31-401.01 (Supp. 1969} Nebraska statutes, provides
that no new drainage districts may be organized affer December 3t, 1971,
Districts Organized in District Court, Section 31-301, Nebraska Revised

Statutes (Reissue 1968}, states:

fA] majority in interest of the owners in any contiguous body of
swamp or overflowed lands in this state, situated in one or more
counties in this state, may form a drainage district for the
purpose of having such land reclaimed and protected from the
effects of water, by drainage or otherwise.
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To Initliate formation of a drainage dlstrict, which must not be less
than 160 acres «nder sectlons 31=301 to 31=377 the landowners make and sign
articles of associatlion stating the name of the district, the rember of years
1t is to continue, the |Imits of the proposed district, the names and ad-
dresses of the owners of land within the proposed district, the description
of the real estate owned by those who do not join In the organization of the
district but who will be benefited thereby, and that the owners of real estate
forming the district are willing to and do obligate themselves to pay the
assessed costs of making the improvements necessary to drain the land of the
district.

Landowners may object to inciuding thelr tand In the district's on the
ground that it will not be benefited by drainage. |f the objection of a
landowner Is overruled, hls tand is included in the district and subject to
assessments to pay for the dralnage activities. If an objection Is sustained,
the land will not be Included in the district.

Upon formation of the district, a meeting is called to elect a board of
five directors from the landowners of the district, a majority of whom must
also be residents. At the election meeting each elector is entitled to one
vote for each acre of tand he owns in the district, The flve persons receiv-
ing the highest number of votes are declared the board of directors.

The directors may hire an attorney and are required to employ a com-
petent engineer. The engineer must make a compiete survey of the district
and submit a plan for draining, reclaiming and protecting the lands In the
district from damage by overflow, water or floods. The engineer's report
must Include a classification of properties according to the benefit they
will receive from the district's drainage activities and an estimate of the
cost of performing such activities. No assessment can be made for benefits
to any lands within the district except upon the principle of benefits derived,

The board of directors on behalf of the district has the power to acquire,
or condemn through eminent domain, any real estate, easement or franchise
whether inside or outside the boundaries of the district. The district also
has the power to levy taxes followlng submission and hearing of the engineer's
report, to assess additlonal taxes for maintenance and repair. of works con-

structed by the district, and to lssue negotiable bonds.
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Districts Organized by Landowners, Drainage districts formed under the

provisions of sectlons 31-401 to 31-431 of the Nebraska statutes are Initiated
by filing a petition with the county clerk of the county having the largest
portion of land within the proposed district, I[|f the land within the district

Is owned by less than twenty persons, one-fourth of them must sign the petlition;

If the district is to be comprised of land owned by over twenty persons, ten
signatures are requlred.

After filing the petlition, the county bcard determlnes whether the pro-
posed boundarijes of the district are reasonable and proper. The board hag
the power to change the boundaries. Hearings on proposed boundarles are |
given to anyone upon request,

After the couh#y board has made bouncary determinations and set the
number of directors and their bonds, the county clerk gives public notice of
the board's decisions. The notice must declare that an election will be held
on the proposed district, glving the time and place of such election.

At this and future slections any person or corporation, public, private
or municipal, may cast one vote on each proposltion to be voted on for each
acre of land or fraction thereof and for each platted lot wh[ch‘he may own
or have an'easemenTAln, as shown by the officlal records of ‘the county where
the land or lots may be, , .

[f a majority of the votes cast are In favor of the formation of the dis-
trict, I+ is deemed conclusive that the formation of the district, and the
work that may be done under the supervislon of the board of dlrectors, will
be for the pubtic health, convenlence and welfare, and the county clerk there-
upon f!les.and preserves all the ballots and records; and the district Is, at
that time, fully organized.

A majority of the dlrectors elected must be resldents of the county or
" countles In which the district Is located. The terms of offlce are to be
adjusted so that the term of one director expires each year. The dlrectors
choose a preslident, a secretary and a treasurer each of whom holds thelr
office for one year,

With the ald of an englneer, surveyor and others as It may choose, the
board of directors makes a detalled plan of the project to be undertaken.

The board shal] then determine the benefits accrulng ta each tract of land
and establish that the tract least benefited Is apportloned one unit of
assessment. Each tract recelving greater benefit will be assessed a greater
number of unlts,
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Ground Water Conservation Districts

There are three ground water conservation districts in Nebraska located
In Hamilton, Clay and York Counties In the sou+heés+ern section of the State.
Ground water conservation districts are estab!ished and operated under the
provislons of sections 46=614 to 46-634 of the Nebraska statutes and have dis-
semination of ground water Information and regulation as thelr primary func-
tions, Section 46-614,01 (Supp. 1969) of the Nebraska statutes provides that
no new ground water conservaticn districts may be organized after December 31,
1971,

| A ground water conservation district is governed by a board of directors,

a majority of which must be resident owners of Irrigation wells within the
district, Board members are elected to six-year terms,

A district Is a body politic and may sue and be sued in {1s own rame,
The district, through 1ts board of directors has the power and duty to main-
tain an offlce and employees as necessary; to gather Information on ground
water conservation and supply It to the Department of Water Resources, the
Conservation and Survey Dlvision of the University of Nebraska, and the
Nebraska Soil and Water Conservation Commission as requested; to enter [nto
contracts; and to adopt rules and regulations to ensure the proper conser-
vation of ground water., No ground water conservation district has adopted
any rules and regulations, and the statutes have been analyzed as only doubt-
fully containing sufficlent guideiines to support such regulatory aTTemst.Z/
The districts may levy and collect taxes necessary to finzpge thelr activities
but not to exceed one miil on the dollar of the assessed value of all taxable

real property within the district.

Rural Water Districts
There are areas In Nebraska where the rural, farm and nonfarm resldents

cannot individually obtaln sulitable ground water supplies. Scre of these
areas do, however, contaln locallzed supply sources of adequate quantity and
quality which could be utilized for the general beneflt of the region.

7. See Good and Grether, Nebraska Water Resources, Committee Reports of

The American Bar Association Section of Mineral and Natural Resources
Law 167 (1962).
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The rural water district, organized and operated pursuant to sectlons
46-1001 to 46-1020 of the Nebraska statutes, serves to accomplish the plan-
ning financing, construction and allocation of costs to users necessary for
the rural dellvery of a water supply where 1t Is needed for home and |ive-
stock use, Section 46-1001.01 (Supp, 1969) of the Nebraska statutes provides
that no new rural water districts may be organized after December 31, 1971,

There are three rural water districts In Nebraska located fn Nemaha,

Boyd and Pawnee Countles, The Boyd County Rural Water District, at a cost
in excess of $8,000, provides service through one weil, a tank, and twenty
mi'les of pipe, to 21 users, The district in Nemaha County is larger and
plans Indicate that service will be provided to 188 outlets.

A board of dlrectors of up to nine members is the governing authorlty
for the rural water dlstricts. Members of the board are elected to three-
year terms,

Nebraska's rural water districts have the power to have perpetual suc-
cession, subject to statutory provision for dissolution; to condemn by eminent
domain; to sue and be sued; to enter Into contracts; to acquire real and
personal property; to construct, maintaln and operate suitable waterworks;
and to borrow money for the financing of up to 95 percent of the cost of

such construction.

Sani tary Dralnage Districts
Sanitary drainage districts are controlled by sections 31-501 to 31-553

of the Nebraska statutes and are generally recognized to function in the
areas of flood control, channel rectification, drainage, sewage dlsposal and
flocd ptain zoning,

Districts are governsd by a board of trustees. Those containing a city
of over 40,000 have five trustees, and those not having such a clty have
three. Trustees are elected for staggered four-year ferms,

The board of trustees has the power to hire a clerk and an englneer, and
to pass all necessary ordinances, orders, and rules and regulations necessary
to the ccnduct of the clctrict's busliness and purpose, The board of trustees
has the additional power to provide for the drainage of the district with

channels, drains or ditches for carrylng off and disposing of drainage and

sewage, and to straighten, widen or deepen any existing chainel for the purpose.
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. The districts have the power to borrow money and Issue bonds for corporate
‘purposes; however, a district may not become indebted In an amount In excess
of fcur iercent of the valuation of the property In the district as assessed
for county purposes.
The district, acting through its board of trustees, may levy and collect
taxes; defray expenses by special assessment, general taxation or a comblna-
tion of the two and acquire by purchase, condemnation cr otherwise real or

personal property.

Sanltary and Improvement Districts

One hundred flfty-flve sanitary and Improvement districts exist in
Nebraska. They are governed by the provisions of sections 31-701 fo 31-766
of the Nebraska statutes and have responsibllities for arainage, recreation,
water supply and sewage disposal.

The five members of a board of trustees are elected from the resldent
taxpayers in the district., Trustees are elected to staggered terms of four
years, "

Sanitary and Improvement districts have the "power Yo sue and be sued;
contract, acquire and hold real and bersonal property by purchase, condem—
nation or otherwise; énd adopt a common seal," Districts may also employ
and pay an engineer and pass all necessafy ordinances, orders, and fules and
regulations for the conduct of 1ts business and fulfllilment of Its purposes,

A district may borrow money for corporate purposes and Issue general
obifgation bonds. Through Its board of trustees the district may levy and
collect taxes upon property within the district fto the amount of not more

than one mil{ per dollar valuation.

Naturai Resources Districts

In Nebraska serious attempts to develop a legislative program for re-
structuring and modernizing district governments related to natural resources
began In 1967 when the Nebraska Soil and Water Conservation Commission added
a study of the subject as a speclal work item of the Nebraska Water Plan.
Efforts of many local, state and federal leaders resulted In a recommendation
to the Legislature for the 1969 legislative session. Llegisiative Bill 1357
was passed in the 1969 sessfon to accomplish a reorganization of existing
soll and water conservation districts, watershed conservancy districts, water-

shed districts, advisory watershed improvement boards, and watershed pianning
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boards, having limited individual responsibilities, into larger districts of
more comprehensive .cope., The statutory law governing natura! resources dis-
tricts Is In sections 2-3201 to 2-3261 (Supp. 1969) of the Nebraska statutes.
The naturai resources districts wiil be headed by the boards of directors and
supervisors of the above named districts, The new districts are provided

consolidated powers and programs, some additional authorities, and new boun~ .

daries more relevant to comprehenslive natural resources development problems .

of Nebraska,

According to the natural resources district law, by January 1, 1972,
approximately 150 districts of the types mentloned above are to be reorganfzed
Into between 25 and 50 natural resources districts, Each district Is to con-
tain at least 500 square miles but not more than 7,000 =quare miies., The
law specifies that the most important objective of choosing the locations
for boundaries is tc provide effective coordination, planning, development
and general management of "common problem areas.," Examples of "common problem
areas" would Include contiguous areas of lowering ground water fables, surface
drainage In a common watershed, land treatment, and simllar concerns. The
law also directs that each district include at least cne "common problem area"
except where the common resource development problem Is most related to soll
or geologic conditions and Is too large to put the entire area Into one dis-
trict which meets the requirements as to number and sfze of districts,

These districts have an array of project authorities avallable for local
people to apply in solving local resource problems., According to section
2-3229 of the Nebraska statutes, these project authorities include: (1)
erosion prevention and control; (2) prevention of damages from flood water
and sediment; (3) flood preventlon and control; (4) soil conservation; (5)
water supply for any beneficial uses; (6) development, management, utiliza-
tion and conservation of ground water and surface water; (7} pollution con-~
trol; (8) solid waste disposal and sanitary drainage; (9) drainage improve-
ment and channel rectification; (10) development and management of fish and
wildlife habitat; (11) development and management of recreational and park
facltities; (12) forestry and range management; and (13) mosquito abatement.
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The districts are given the following powers: to levy a tax of not to
exceed two mills; o acquire and dispose of water rights; to act as fiscal
agent for the United States; to cooperate with and furnish financial ald when
it would advance the purposes of the district; to construct facllities neces-
sary to carry out the purposes of the district; to store, trensport and supply
water to users In the district; to make studies, surveys and investigations
and to conduct demonstration projects which advance district purposes; to
acquire property by eminent domain; to promuligate and enforce land use regu-
lations and ground water regulations In restricted circumstances; and to In-
vest surplus funds.

The nztural resources district law provides that In areas of the State
where there Is now a public power and irrigation district of a stlpulated
slze of operation and when that district covers an area which Is acceptable
for boundaries of a natural resources district, that a natural resources
division of the public power and Irrigation district may be established in
lieu of a district, In most respects a natural resources division would be
the same as a district,

The programs of the soll and water conservation districts, watershed
conservancy districts, watershed districts, watershed planning boards, ad-
visory watershed Improvement boards and mosquito abatement districts are
to continue through the natural resources districts. Until January 1, 1972,
these districts will be operating under thelr respectlve legisliative pro-

visions as contalined In the Nebraska Revised Statutes.

Metropolitan Utilities District

A single metropolitan utilities district exists in Nebraska serving the
Omaha metropolitan area, Authority for this district was derived from sec-
tions 14-1101 to 14~1114 and from 14-1001 to 14-1041 which provides for metro-
politan water districts, the predecessor of a metropolitan utilities district,

Its responsibility iies In providing utilities, presently only gas and water,

for all users within ifs boundaries.

Water districts were authorized by the Legislature and given the same
powers as other public purpose corporations, Such districts were expressly
granted any and all powers granted to cities and villages of the State for

the consiruction or extention of waterworks.
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