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Proof of publication

AFFIDAVIT

State of Nebraska, County of Douglas, ss:

Joyce Sawatzki, being duly sworn, deposes and says that he/she is an employee
of The Omaha World-Herald, a legal daily newspaper printed and published in
the county of Douglas and State of Nebraska, and of general circulation in the
Counties of Douglas, and Sarpy and State of Nebraska, and that the attached
printed notice was published in the said newspaper on the 2%, 3, 4%, 5%, 6%, 7
& 8™ days of April, 2007, and that said newspaper is a legal newspaper under the
statutes of the State of Nebraska. The above facts are within my personal
knowledge. The Omaha World-Herald has an average circulation of 188,248
Daily and 235,161 Sunday, in 2007.

(Signed) Title: Account Executive

S ibed mypmsenoemdswomtdbeforemethisz day of
2007.

——
Notary i
Phiniec's Fool: A8 80 . 40
Affidavit
Paid By
CONNIE J. LEE
MY COMMISSION EXPIRES

January 22, 2010




United States Department of the Interior

'FISH AND WILDLIFE SERVICE
Mountain-Prairie Region

IN REPLY REFER TO:

N e MAILING ADDRESS: STREET LOCATION: “RECEIVED
WR NE Post Office Box 25486 - - 134 Union Blvd. : ' o
Mail Stop 60189 Denver Federal Center Lakewood, Colorado 80228-1807 i2 B
’ 7 PO Denver, Colorado 80225-0486 : : SEP 2 8 2007
e , ' DEPARTMEN
Dr. Ann Bleed, Director , _ NATGEAL e LS
Nebraska Department of Natural Resources . - S8EP 2 5 2007

301 Centennial Mall South
Lincoln, Nebraska 68509

RE: 2008 Annual Evaluation of Avallablllty of Hydrologlcalfy Connected Water
Supplies Report

Dear Dr. Bleed:

The U.S. Fish and Wildlife Service (Service) would like to provide comments for the
2008 Annual Evaluation-of Availability of Hydrologically Connected Water Supplies -
Report that the Department of Natural Resources (DNR) produces to fulfill the
requirements of Section 46-713 of the Ground Water Management Protection Act
(Nebraska Revised Statutes, Sections 46-701 through 46-753). ‘The evaluation is
required on every river basin, subbasin, or reach that has not either initiated the
development of an integrated management plan or implemented an mtegrated
management plan. :

. The language in Nebraska Revised Statues, Section 46—713(0), states:

~ “In.addition to the conclusion about whether a river basin, sub-
basin, or reach is fully appropriated, the- department shall include in
the report, for information purposes only, a summary of relevant
data prowded by any interested party concerning the social,
economic, and environmental impacts of additional hydrologlcally

- -connected surface water and ground water uses on resources that
are dependent on streamflow or ground water levels but are not.
protected by appropriations or regulations. “ (emphasis added)

The Service encourages the DNR to acknowledge Federal interests within the
Niobrara River Basin and not use the information that has been provided for
informational purposes only, but to engage in a working relationship to make sure
all public and private interests are addressed. We would like the DNR to-
acknowledge the existence of unquantified Federal reserved water rights W|thm
the basin and ensure that all water users are aware that federal management in:
our respectlve areas may lmpact water development and the users in the area.




Unlike the Upper Niobrara White Natural Resource District, currently the Middle
and Lower Niobrara Natural Resource Districts have no moratoriums/stays on
new surface water appropriations and no restrictions on groundwater irrigation
development. The Service would like the DNR fo consider unquantified Federal
reserved water rights to determine if the Nlobrara River Basin is fully
approprlated

In addition to the Executive Orders that established the Fort Niobrara National
Wildlife Refuge, there are other designations governing the Service's
management of the property. The Service must adhere to applicable federal
laws, in addition fo state [aws, in order to protect it's resources: Below is a brief
history of the refuge and these designations.

On April 22, 1880, the Fort Niobrara post was established by the United States
Army and was abandoned in 1907. On January 11, 1912, President William H. -
‘Taft by Executive Order No. 1461 established Fort Nlobrara National Wildlife
Refuge which reserved 13,279 acres from the public domain as a preserve and
breeding ground for native birds. The refuge was expanded by additional
Executive Order Nos. 1642, 3256, and 7301 respectively dated November 14,
1912; March 31, 1920; and February 21, 1936. In addition, the Migratory Bird
Conservation Act was included in Executive Order No. 7301. There is historical
evidence that the said land was also utilized to establish a bison population,
planting of grain crops for migratory birds, pronghorn management and
administrative efficiency.

‘In 1976, Public Law 94-557 established the Niobrara Wilderness Area as a
component of the National Wilderness Preservation System. The area is to be
managed within the intent, rules and regulations governing Wilderness Area

" management. In 1982, five miles of the Niobrara River within the Refuge

boundary was designated as a National Canoe Trail and the entire stretch of river .

" that flows through the refuge is designated as a Natlonal ‘Scenic River.

In February 1996, the Service through our Solicitor's. ofﬁce reserved the right to
seek a Federal reserved water right to protect federal property. We believe the
recognition and possible adjudication of U.S. Fish and Wildlife Service Federal

- reserved water rights with a priority date of 1912 for Fort Niobrara National
Wildlife Refuge clearly impacts future development in the Niobrara River Basin
and should be analyzed in DNR’s current permit reviews and incorporated.into a -
determination that the Niobrara Rlver Basm may be ful[y appropriated under

Section 46- 713(3)




3

~Ifyou have questions or would like to discuss our concerns, please contact me at (303)
236-4491,

Sincerely,

%gan A.Es
hief, Water Resources Division

cc: :

Larry Hutchinson, Nebraska Game and Parks Commission, Fisheries Division
2200 North 33" Street, Lincoln, NE 68503

Thomas Graf, Office of the Solicitor, Rocky Mountain Reglonal Office, 755 Parfet Street,

_ Room 151, Lakewood, CO 80215

- Peter Fahmy, Office of the Solicitor, Rocky Mountain Regional Office, 755 Parfet Street,
Room 151, Lakewood, CO 80215

Paul Hedren, Superlntendent N|obrara National Scenic River, P.O. Box 581, O'Neill,
NE 68763

Bill Hansen, National Park Service, Water Resources Division, 1201 Oakndge
Drive, Suite 250, Fort Collins, CO 80525

John Cochnar U.S. Fish & Wildlife Service, Nebraska Ecological Services Field
Office, 203 West Second Street, Federal Building, Second Floor, Grand Island,
NE 68801

Todd Frerichs, Acting Project Leader, Fort Niobrara National Wildlife Refuge, HC 14,

_ Box 67, Valentine, NE 69201 ‘

Mark Lindvall, Project, Leader, Valentine National Wildlife Refuge, HC 14, Box 67,

Valentine, NE 69201

Middle Niobrara NRD, 526 East 1st Street, Valentine, NE 69201

Niobrara River Council, 280 North Main Street, P.Q. Box 206, Valentine, NE 69201



United States Department of the Interior

NATIONAL PARK SERVICE
Headquarters
Missouri National Recreational River
IN REPLY REFER TO: Niobrara National Scenic River
P.O. Box 591
154 (NIOB) O'Neill, Nebraska 68763 RECEWED
September 7, 2007 SEP 1 0.2007
DEPARTMENT OF
NATURAL RESQURCES

Ann Bleed, Director

Nebraska Department of Natural Resources
301 Centennial Mall South

Lincoln, Nebraska 68509

Re: National Park Sefvice Comments for Inclusion in the 2008 Annual Evaluation of
Availability of Hydrologically Connected Water Supplies

Dear Director Bleed:

- We would like to provide comments for the 2008 Annual Evaluation of Availability of
Hydrologically Conmected Water Supplies that the Department of Natural Resources
(DNR) produces to fulfill the requirements of section 46-713 of the Ground Water
Management and Protection Act (Neb. Rev. Stat., Sec. 46-701 through 46-753). This
evaluation is required on every river basin, subbasin, or reach that has not either initiated
the development of an integrated management plan (IMP) or implemented an IMP. It is
our understanding that LB 962 requires that the DNR include a summary of relevant data
provided by any interested party concerning the social, economic, and environmental
impacts of additional hydrologically connected surface water and ground water on
resources that are dependent on streamflow or ground water levels but are not protected
by appropriations or regulations.

We would like the DNR to acknowledge the existence of an unquantified inchoate

- Federal reserved water rights for instream flows on the Niobrara River within the 76-mile
reach of the Niobrara National Scenic River and 20-mile reach of the Missouri National
Recreational River in your 2008 report. ‘The priority date for these rights would be May
24, 1991, which is the date these two segments were designated by Congress as wild and
scenic rivers under the Wild and Scenic Rivers Act. We believe it is in the public interest
to notify water users in the Niobrara River Basin that water rights for these two wild and
scenic rivers managed by the National Park Service may impact their intentions to
develop water in the future. '

In addition, it is our understanding that the DNR is required to consider the impact of
additional legal constraints under Section 46-713(1)(b) on the future development of
hydrologically connected surface and ground water in the Niobrara River Basin. We




believe the recognition and possible adjudication of National Park Service Federal

reserved water rights (and for the Fort Niobrara National Wildlife Refuge managed by

the U.S. Fish and Wildlife Service) clearly impacts future development in the Niobrara
River Basin. This is particularly important to the DNR’s consideration that the Niobrara
River Basin in fully appropriated under Section 46-713(3).

We would also like to point out DNR’s responsibilities under Section 46-713(3) to
consider the impact of applicable state or federal laws on reductions of flow in the
Niobrara River. We believe that DNR must consider its responsibilities to recognize and
protect the instream flows necessary to protect and enhance the free-flowing nature,
water quality, and outstandingly remarkable values of the Niobrara National Scenic River
and the Missouri National Recreational River. We would like you to consider our
Federal reserved water rights and these responsibilities under federal law, in addition to
your consideration of the Endangered Species Act and the state Nongame and
Endangered Species Conservation Act, when evaluating and determining whether the
Niobrara River Basin is fully appropriated ir: your 2008 report.

If you have any questions regardiﬁg this letter please contact me at 402-336-3970 or Bill
Hansen of our Water Rights Branch at (970) 225-3532. '

Sincerely,

TP, L el
Paul L. Hedren :
Superintendent

Cc:  Manager, Upper Niobrara — White NRD
Manager, Middle Niobrara NRD
Manager, Lower Niobrara NRD
Niobrara Council
Hansen, Lord - WRD
\'}thmy -SOL - '

esse Bradley — DNR

Estep — U. S. Fish and Wildlife Service
Stransky - AGFO






