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() APPLICATION FOR WATER
46-235.03 Public water suppliers; natural resources districts; powers.

Natural resources districts shall have the authority to impose restrictions or controls on public
water suppliers as specified in the Nebraska Ground Water Management and Protection Act.
Such restrictions or controls may limit the withdrawal of ground water to a greater degree or
extent than is otherwise permitted or allowed by a permit issued by the department.

Source: Laws 1993, LB 301, § 7; Laws 2000, LB 900, § 109.

Cross Reference
Nebraska Ground Water Management and Protection Act, see section 46-701.

(K) INTERBASIN TRANSFERS
46-288 Interbasin transfers; terms, defined.
For purposes of this section and section 46-289, unless the context otherwise requires:

(1) Basin of origin shall mean the river basin in which the point or proposed point of
diversion of water is located;

(2) Beneficial use shall include, but not be limited to, reasonable and efficient use of water
for domestic, municipal, agricultural, industrial, commercial, power production, subirrigation,
fish and wildlife, ground water recharge, interstate compact, water quality maintenance, or
recreational purposes. Nothing in this subdivision shall be construed to affect the preferences for
use of surface water as provided in section 46-204;

(3) Interbasin transfer shall mean the diversion of water in one river basin and the
transportation of such water to another river basin for storage or utilization for a beneficial use;
and

(4) River basin shall mean any of the following natural hydrologic basins of the state as
shown on maps located in the Department of Natural Resources: (a) The White River and Hat
Creek basin; (b) the Niobrara River basin; (c) the Platte River basin, including the North Platte
and South Platte River basins, except that for purposes of transfer between the North and South
Platte River basins each shall be considered a separate river basin; (d) the Loup River basin;
(e) the Elkhorn River basin; (f) the Republican River basin; (g) the Little Blue River basin;
(h) the Big Blue River basin; (i) the Nemaha River basin; and (j) the Missouri tributaries basin.

Source: Laws 1981, LB 252, § 5; Laws 1993, LB 789, § 3; Laws 2000, LB 900, § 129.



46-289 Legislative findings; interbasin transfers; application for water; factors
considered; order issued.

The Legislature finds, recognizes, and declares that the transfer of water to outside the
boundaries of a river basin may have impacts on the water and other resources in the basin and
that such impacts differ from those caused by uses of water within the same basin in part because
any unused water will not be returned to the stream from which it is taken for further use in that
river basin. The Legislature therefore recognizes the need to delineate factors for consideration
by the Director of Natural Resources when evaluating an application made pursuant to section
46-233 which involves an interbasin transfer of water in order to determine whether denial of
such application is demanded by the public interest. Those considerations shall include, but not
be limited to, the following factors:

(1) The economic, environmental, and other benefits of the proposed interbasin transfer and
use;

(2) Any adverse impacts of the proposed interbasin transfer and use;

(3) Any current beneficial uses being made of the unappropriated water in the basin of origin;
(4) Any reasonably foreseeable future beneficial uses of the water in the basin of origin;

(5) The economic, environmental, and other benefits of leaving the water in the basin of
origin for current or future beneficial uses;

(6) Alternative sources of water supply available to the applicant; and
(7) Alternative sources of water available to the basin of origin for future beneficial uses.

The application shall be deemed in the public interest if the overall benefits to the state and
the applicant's basin are greater than or equal to the adverse impacts to the state and the basin of
origin. The director's order granting or denying an application shall specify the reasons for such
action, including a discussion of the required factors for consideration, and shall document such
decision by reference to the hearing record, if any, and to any other sources used by the director
in making the decision.

Source: Laws 1981, LB 252, § 6; Laws 1986, LB 309, § 2; Laws 2000, LB 900, § 130.

The provisions of this section are not applicable to This statute establishes a procedure to be followed in
instream flow applications. Central Platte NRD v. State of determining whether an appropriation application must be
Wyoming, 245 Neb. 439, 513 N.W.2d 847 (1994). denied. Little Blue N.R.D. v. Lower Platte North N.R.D.,

210 Neb. 862, 317 N.W.2d 726 (1982).



(I) INTRABASIN TRANSFERS

46-290 Appropriation; application to transfer or change; contents; approval.

(1)(a) Except as provided in this section and sections 46-2,120 to 46-2,130, any person
having a permit to appropriate water for beneficial purposes issued pursuant to sections 46-233
to 46-235, 46-240.01, 46-241, 46-242, or 46-637 and who desires (i) to transfer the use of such
appropriation to a location other than the location specified in the permit, (ii) to change that
appropriation to a different type of appropriation as provided in subsection (3) of this section, or
(iii) to change the purpose for which the water is to be used under a natural-flow, storage, or
storage-use appropriation to a purpose not at that time permitted under the appropriation shall
apply for approval of such transfer or change to the Department of Natural Resources.

(b) The application for such approval shall contain (i) the number assigned to such
appropriation by the department, (ii) the name and address of the present holder of the
appropriation, (iii) if applicable, the name and address of the person or entity to whom the
appropriation would be transferred or who will be the user of record after a change in the
location of use, type of appropriation, or purpose of use under the appropriation, (iv) the legal
description of the land to which the appropriation is now appurtenant, (v) the name and address
of each holder of a mortgage, trust deed, or other equivalent consensual security interest against
the tract or tracts of land to which the appropriation is now appurtenant, (vi) if applicable, the
legal description of the land to which the appropriation is proposed to be transferred, (vii) if a
transfer is proposed, whether other sources of water are available at the original location of use
and whether any provisions have been made to prevent either use of a new source of water at the
original location or increased use of water from any existing source at that location, (viii) if
applicable, the legal descriptions of the beginning and end of the stream reach to which the
appropriation is proposed to be transferred for the purpose of augmenting the flows in that
stream reach, (ix) if a proposed transfer is for the purpose of increasing the quantity of water
available for use pursuant to another appropriation, the number assigned to such other
appropriation by the department, (x) the purpose of the current use, (xi) if a change in purpose of
use is proposed, the proposed purpose of use, (xii) if a change in the type of appropriation is
proposed, the type of appropriation to which a change is desired, (xiii) if a proposed transfer or
change is to be temporary in nature, the duration of the proposed transfer or change, and (xiv)
such other information as the department by rule and regulation requires.

(2) If a proposed transfer or change is to be temporary in nature, a copy of the proposed
agreement between the current appropriator and the person who is to be responsible for use of
water under the appropriation while the transfer or change is in effect shall be submitted at the
same time as the application.

(3) Regardless of whether a transfer or a change in the purpose of use is involved, the
following changes in type of appropriation, if found by the Director of Natural Resources to be
consistent with section 46-294, may be approved subject to the following:

(@) A natural-flow appropriation for direct out-of-stream use may be changed to a natural-
flow appropriation for aboveground reservoir storage or for intentional underground water
storage;



(b) A natural-flow appropriation for intentional underground water storage may be changed
to a natural-flow appropriation for direct out-of-stream use or for aboveground reservoir storage;

(c) A natural-flow appropriation for direct out-of-stream use, for aboveground reservoir
storage, or for intentional underground water storage may be changed to an instream
appropriation subject to sections 46-2,107 to 46-2,119 if the director determines that the resulting
instream appropriation would be consistent with subdivisions (2), (3), and (4) of
section 46-2,115;

(d) A natural-flow appropriation for direct out-of-stream use, for aboveground reservoir
storage, or for intentional underground water storage may be changed to an appropriation for
induced ground water recharge if the director determines that the resulting appropriation for
induced ground water recharge would be consistent with subdivisions (2)(a)(i) and (ii) of section
46-235; and

(e) The incidental underground water storage portion, whether or not previously quantified,
of a natural-flow or storage-use appropriation may be separated from the direct-use portion of the
appropriation and may be changed to a natural-flow or storage-use appropriation for intentional
underground water storage at the same location if the historic consumptive use of the direct-use
portion of the appropriation is transferred to another location or is terminated, but such a
separation and change may be approved only if, after the separation and change, (i) the total
permissible diversion under the appropriation will not increase, (ii) the projected consequences
of the separation and change are consistent with the provisions of any integrated management
plan adopted in accordance with section 46-718 or 46-719 for the geographic area involved, and
(iii) if the location of the proposed intentional underground water storage is in a river basin,
subbasin, or reach designated as overappropriated in accordance with section 46-713, the
integrated management plan for that river basin, subbasin, or reach has gone into effect, and that
plan requires that the amount of the intentionally stored water that is consumed after the change
will be no greater than the amount of the incidentally stored water that was consumed prior to the
change. Approval of a separation and change pursuant to this subdivision (e) shall not exempt
any consumptive use associated with the incidental recharge right from any reduction in water
use required by an integrated management plan for a river basin, subbasin, or reach designated as
overappropriated in accordance with section 46-713.

Whenever any change in type of appropriation is approved pursuant to this subsection and as
long as that change remains in effect, the appropriation shall be subject to the statutes, rules, and
regulations that apply to the type of appropriation to which the change has been made.

(4) The Legislature finds that induced ground water recharge appropriations issued pursuant
to sections 46-233 and 46-235 and instream appropriations issued pursuant to section 46-2,115
are specific to the location identified in the appropriation. Neither type of appropriation shall be
transferred to a different location, changed to a different type of appropriation, or changed to
permit a different purpose of use.

(5) In addition to any other purposes for which transfers and changes may be approved, such
transfers and changes may be approved if the purpose is (a) to augment the flow in a specific
stream reach for any instream use that the department has determined, through rules and



regulations, to be a beneficial use or (b) to increase the frequency that a diversion rate or rate of
flow specified in another valid appropriation is achieved.

For any transfer or change approved pursuant to subdivision (a) of this subsection, the
department shall be provided with a report at least every five years while such transfer or change
is in effect. The purpose of such report shall be to indicate whether the beneficial instream use
for which the flow is augmented continues to exist. If the report indicates that it does not or if no
report is filed within sixty days after the department's notice to the appropriator that the deadline
for filing the report has passed, the department may cancel its approval of the transfer or change
and such appropriation shall revert to the same location of use, type of appropriation, and
purpose of use as prior to such approval.

(6) A quantified or unquantified appropriation for incidental underground water storage may
be transferred to a new location along with the direct-use appropriation with which it is
recognized if the director finds such transfer to be consistent with section 46-294 and determines
that the geologic and other relevant conditions at the new location are such that incidental
underground water storage will occur at the new location. The director may request such
information from the applicant as is needed to make such determination and may modify any
such quantified appropriation for incidental underground water storage, if necessary, to reflect
the geologic and other conditions at the new location.

(7) Unless an incidental underground water storage appropriation is changed as authorized by
subdivision (3)(e) of this section or is transferred as authorized by subsection (6) of this section
or subsection (1) of section 46-291, such appropriation shall be canceled or modified, as
appropriate, by the director to reflect any reduction in water that will be stored underground as
the result of a transfer or change of the direct-use appropriation with which the incidental
underground water storage was recognized prior to the transfer or change.

Source: Laws 1983, LB 21, § 2; Laws 1995, LB 99, § 17; Laws 2000, LB 900, § 131;
Laws 2004, LB 962, § 16; Laws 2006, LB 1226, § 10; Laws 2009, LB477, § 1.
Operative date: August 30, 2009.

46-291 Application; review; notice; contents; comments.

(1) Upon receipt of an application filed under section 46-290 for a transfer in the location of
use of an appropriation, the Department of Natural Resources shall review it for compliance with
this subsection. The Director of Natural Resources may approve the application without notice or
hearing if he or she determines that: (a) The appropriation is used and will continue to be used
exclusively for irrigation purposes; (b) the only lands involved in the proposed transfer are (i)
lands within the quarter section of land to which the appropriation is appurtenant, (ii) lands
within such quarter section of land and one or more quarter sections of land each of which is
contiguous to the quarter section of land to which the appropriation is appurtenant, or (iii) lands
within the boundaries or service area of and capable of service by the same irrigation district,
reclamation district, public power and irrigation district, or mutual irrigation or canal company;
(c) after the transfer, the total number of acres irrigated under the appropriation will be no greater

-7-



than the number of acres that could legally be irrigated under the appropriation prior to the
transfer; (d) all the land involved in the transfer is under the same ownership or is within the
same irrigation district, reclamation district, public power and irrigation district, or mutual
irrigation or canal company; (e) the transfer will not result in a change in the point of diversion
or the point of diversion will be changed but the change meets the following requirements: (i)
The new point of diversion is on the same named stream, the same tributary, or the same river or
creek as the approved point of diversion; (ii) the proposed point of diversion will not move above
or below an existing diversion point owned by another appropriator; and (iii) the proposed point
of diversion will not move above or below a tributary stream or a constructed river return or a
constructed drain; and (f) the transfer will not diminish the water supply available for or
otherwise adversely affect any other surface water appropriator. If transfer of an appropriation
with associated incidental underground water storage is approved in accordance with this
subsection, the associated incidental underground water storage also may be transferred pursuant
to this subsection as long as such transfer would continue to be consistent with the requirements
of this subsection. If necessary, the boundaries of the incidental underground water storage area
may be modified to reflect any change in the location of that storage consistent with such a
transfer. Transfers shall not be approved pursuant to this subsection until the department has
adopted and promulgated rules and regulations establishing the criteria it will use to determine
whether proposed transfers are consistent with subdivision (1)(f) of this section.

(2) If after reviewing an application filed under section 46-290 the director determines that it
cannot be approved pursuant to subsection (1) of this section, he or she shall cause a notice of
such application to be posted on the department's web site, to be sent by certified mail to each
holder of a mortgage, trust deed, or other equivalent consensual security interest that is identified
by the applicant pursuant to subdivision (1)(b)(v) of section 46-290 and to any entity owning
facilities currently used or proposed to be used for purposes of diversion or delivery of water
under the appropriation, and to be published at the applicant's expense at least once each week
for three consecutive weeks in at least one newspaper of general circulation in each county
containing lands to which the appropriation is appurtenant and, if applicable, in at least one
newspaper of general circulation in each county containing lands to which the appropriation is
proposed to be transferred.

(3) The notice shall contain: (a) A description of the appropriation; (b) the number assigned
to such appropriation in the records of the department; (c) the date of priority; (d) if applicable, a
description of the land or stream reach to which such water appropriation is proposed to be
transferred; (e) if applicable, the type of appropriation to which the appropriation is proposed to
be changed; (f) if applicable, the proposed change in the purpose of use; (g) whether the
proposed transfer or change is to be permanent or temporary and, if temporary, the duration of
the proposed transfer or change; and (h) any other information the director deems relevant and
essential to provide the interested public with adequate notice of the proposed transfer or change.

(4) The notice shall state (a) that any interested person may object to and request a hearing on
the application by filing such objections in writing specifically stating the grounds for each
objection and (b) that any such objection and request shall be filed in the office of the department
within two weeks after the date of final publication of the notice.
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(5) Within the time period allowed by this section for the filing of objections and requests for
hearings, the county board of any county containing land to which the appropriation is
appurtenant and, if applicable, the county board of any county containing land to which the
appropriation is proposed to be transferred may provide the department with comments about the
potential economic impacts of the proposed transfer or change in such county. The filing of any
such comments by a county board shall not make the county a party in the application process,
but such comments shall be considered by the director in determining pursuant to section 46-294
whether the proposed transfer or change is in the public interest.

Source: Laws 1983, LB 21, § 3; Laws 2000, LB 900, § 132; Laws 2004, LB 962, § 17;
Laws 2006, LB 1226, § 11; Laws 2008, LB 798, § 4; Laws 2009, LB 477, § 2.
Operative date: August 30, 2009.

46-292 Application; hearing.

The Department of Natural Resources may hold a hearing on an application filed under
section 46-290 on its own motion and shall hold a hearing if a timely request therefore is filed by
any interested person in accordance with section 46-291. Any such hearing shall be subject to
section 61-206.

Source: Laws 1983, LB 21, § 4; Laws 2000, LB 900, § 133; Laws 2004, LB 962, § 18.
46-293 Application; review; Director of Natural Resources; powers.

(1) The Director of Natural Resources shall independently review each application subject to
subsection (2) of section 46-291 to determine whether the requirements of section 46-294 will be
met if the transfer or change is approved. The requirement of this subsection is not altered when
there are objectors who have become parties to the proposed transfer or change, but if a hearing
is called by the Department of Natural Resources on its own motion or as the result of a request
therefor filed in accordance with subsection (4) of section 46-291, any evidence considered by
the director in making such determinations shall be made a part of the record of the hearing as
provided in section 84-914.

(2) Either on his or her own motion or in response to objections or comments received
pursuant to subsection (4) or (5) of section 46-291, the director may require the applicant to
provide additional information before a hearing will be scheduled or, if no hearing is to be held,
before the application will receive further consideration. The information requested may include
economic, social, or environmental impact analyses of the proposed transfer or change,
information about the amount of water historically consumed under the appropriation, copies of
any plans for mitigation of any anticipated adverse impacts that would result from the proposed
transfer or change, and such other information as the director deems necessary in order to
determine whether the proposed transfer or change is consistent with section 46-294.

Source: Laws 1983, LB 21, § 5; Laws 2000, LB 900, § 134; Laws 2004, LB 962, § 9.

-9-



46-294. Applications; approval; requirements; conditions; burden of proof.

(1) Except for applications approved in accordance with subsection (1) of section 46-291, the
Director of Natural Resources shall approve an application filed pursuant to section 46-290 only
if the application and the proposed transfer or change meet the following requirements:

(@) The application is complete and all other information requested pursuant to section
46-293 has been provided;

(b) The proposed use of water after the transfer or change will be a beneficial use of water;

(c)(i) Any requested transfer in the location of use is within the same river basin as defined in
section 46-288 or (ii) the river basin from which the appropriation is to be transferred is tributary
to the river basin to which the appropriation is to be transferred,;

(d) Except as otherwise provided in subsection (4) of this section, the proposed transfer or
change, alone or when combined with any new or increased use of any other source of water at
the original location or within the same irrigation district, reclamation district, public power and
irrigation district, or mutual irrigation or canal company for the original or other purposes, will
not diminish the supply of water available for or otherwise adversely affect any other water
appropriator and will not significantly adversely affect any riparian water user who files an
objection in writing pursuant to section 46-291;

(e) The quantity of water that is transferred for diversion or other use at the new location will
not exceed the historic consumptive use under the appropriation or portion thereof being
transferred, except that this subdivision does not apply to (i) a transfer in the location of use if
both the current use and the proposed use are for irrigation, the number of acres to be irrigated
will not increase after the transfer, and the location of the diversion from the stream will not
change or (ii) a transfer or change in the purpose of use of a surface water irrigation
appropriation as provided for in subsection (3), (5), or (6) of section 46-290 if the transfer or
change in purpose will not diminish the supply of water available or otherwise adversely affect
any other water appropriator, adversely affect Nebraska's ability to meet its obligations under a
multistate agreement, or result in administration of the prior appropriation system by the
Department of Natural Resources, which would not have otherwise occurred,;

(F) The appropriation, prior to the transfer or change, is not subject to termination or
cancellation pursuant to sections 46-229 to 46-229.04;

(g) If a proposed transfer or change is of an appropriation that has been used for irrigation
and is in the name of an irrigation district, reclamation district, public power and irrigation
district, or mutual irrigation or canal company or is dependent upon any such district's or
company's facilities for water delivery, such district or company has approved the transfer or
change;

(h) If the proposed transfer or change is of a storage-use appropriation and if the owner of
that appropriation is different from the owner of the associated storage appropriation, the owner
of the storage appropriation has approved the transfer or change;

(i) If the proposed transfer or change is to be permanent, either (i) the purpose for which the
water is to be used before the transfer or change is in the same preference category established
by section 46-204 as the purpose for which the water is to be used after the transfer or change or
(ii) the purpose for which the water is to be used before the transfer or change and the purpose
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for which the water is to be used after the transfer or change are both purposes for which no
preferences are established by section 46-204;

(j) If the proposed transfer or change is to be temporary, it will be for a duration of no less
than one year and, except as provided in section 46-294.02, no more than thirty years;

(k) The transfer or change will not be inconsistent with any applicable state or federal law
and will not jeopardize the state's compliance with any applicable interstate water compact or
decree or cause difficulty in fulfilling the provisions of any other formal state contract or
agreement; and

() The proposed transfer or change is in the public interest. The director's considerations
relative to the public interest shall include, but not be limited to, (i) the economic, social, and
environmental impacts of the proposed transfer or change and (ii) whether and under what
conditions other sources of water are available for the uses to be made of the appropriation after
the proposed transfer or change. The Department of Natural Resources shall adopt and
promulgate rules and regulations to govern the director's determination of whether a proposed
transfer or change is in the public interest.

(2) The applicant has the burden of proving that the proposed transfer or change will comply
with subdivisions (1)(a) through (l) of this section, except that (a) the burden is on a riparian user
to demonstrate his or her riparian status and to demonstrate a significant adverse effect on his or
her use in order to prevent approval of an application and (b) if both the current use and the
proposed use after a transfer are for irrigation, the number of acres to be irrigated will not
increase after the transfer, and the location of the diversion from the stream will not change,
there is a rebuttable presumption that the transfer will be consistent with subdivision (1)(d) of
this section.

(3) In approving an application, the director may impose any reasonable conditions deemed
necessary to protect the public interest, to ensure consistency with any of the other criteria in
subsection (1) of this section, or to provide the department with information needed to properly
and efficiently administer the appropriation while the transfer or change remains in effect. If
necessary to prevent diminution of supply for any other appropriator, the conditions imposed by
the director shall require that historic return flows be maintained or replaced in quantity, timing,
and location. After approval of any such transfer or change, the appropriation shall be subject to
all water use restrictions and requirements in effect at any new location of use and, if applicable,
at any new diversion location. An appropriation for which a transfer or change has been
approved shall retain the same priority date as that of the original appropriation. If an approved
transfer or change is temporary, the location of use, purpose of use, or type of appropriation shall
revert to the location of use, purpose of use, or type of appropriation prior to the transfer or
change.

(4) In approving an application for a transfer, the director may also authorize the overlying of
water appropriations on the same lands, except that if any such overlying of appropriations
would result in either the authorized diversion rate or the authorized aggregate annual quantity
that could be diverted to be greater than is otherwise permitted by section 46-231, the director
shall limit the total diversion rate or aggregate annual quantity for the appropriations overlain to
the rate or quantity that he or she determines is necessary, in the exercise of good husbandry, for
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the production of crops on the land involved. The director may also authorize a greater number
of acres to be irrigated if the amount and rate of water approved under the original appropriation
is not increased by the change of location. An increase in the number of acres to be irrigated
shall be approved only if (a) such an increase will not diminish the supply of water available to
or otherwise adversely affect another water appropriator or (b) the transfer would not adversely
affect the water supply for any river basin, subbasin, or reach that has been designated as
overappropriated pursuant to section 46-713 or determined to be fully appropriated pursuant to
section 46-714 and (i) the number of acres authorized under the appropriation when originally
approved has not been increased previously, (ii) the increase in the number of acres irrigated will
not exceed five percent of the number of acres being irrigated under the permit before the
proposed transfer or a total of ten acres, whichever acreage is less, and (iii) all the use will be
either on the quarter section to which the appropriation was appurtenant before the transfer or on
an adjacent quarter section.

Source: Laws 1983, LB 21, § 6; Laws 1984, LB 818, § 2; Laws 1993, LB 789, § 4; Laws
2000, LB 900, § 135; Laws 2004, LB 962, § 20; Laws 2012, LB526, § 1.
Effective date: March 14, 2012.

46-294.01 Appropriation; temporary transfer; filings required.

Whenever a temporary transfer is approved in accordance with sections 46-290 to 46-294,
the applicant shall, within sixty days after the order of approval of the Department of Natural
Resources, cause copies of the following to be filed with the county clerk or register of deeds of
the county in which the land subject to the appropriation prior to the transfer is located: (1) The
permit by which the appropriation was established; (2) the agreement by which the temporary
transfer is to be effected; and (3) the order of the Director of Natural Resources approving the
temporary transfer. Whenever renewal of a temporary transfer is approved pursuant to section
46-294.02, the applicant shall, within sixty days after such approval, cause a copy of the order of
the director approving such renewal to be filed with the county clerk or register of deeds of such
county. Such documents shall be indexed to the land subject to the appropriation prior to the
transfer. The applicant shall file with the department, within ninety days after the department’s
order of approval, proof of filing with the county clerk or register of deeds. Failure to file such
proof of filing within such ninety-day time period shall be grounds for the director to negate any
prior approval of the transfer or renewal.

Source: Laws 2004, LB 962, § 21; Laws 2006, LB 1226, § 12.
Operative date: July 14, 2006.

46-294.02 Appropriation; temporary transfer or change; renewal or extension.
A temporary transfer or a change in the type or purpose of use of an appropriation may be
renewed or otherwise extended by the parties thereto at any time following the midpoint of the

transfer or change term, but any such renewal or extension is subject to review and approval
pursuant to sections 46-290 to 46-294. No renewal or extension shall cause the term of any such
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temporary transfer or change to exceed thirty years in duration from the date the renewal or
extension is approved by the Director of Natural Resources.

Source: Laws 2004, LB 962, § 22.

46-294.03 Appropriation; temporary transfer or change; effect on classification and
valuation.

For purposes of assessment pursuant to sections 77-1343 to 77-1363, neither the temporary
transfer or change of an appropriation nor any resulting land-use changes on the land to which
the appropriation was appurtenant prior to the transfer or change shall cause the land to be
reclassified to a lower value use or the valuation of the land to be reduced, but the land may be
reclassified to a higher value use and its valuation may be increased if a higher value use is made
of the land while the temporary transfer or change is in effect. Land from which an appropriation
has been permanently transferred shall be classified and valued for tax purposes in accordance
with the use of the land after the transfer.

Source: Laws 2004, LB 962, § 23.

46-294.04 Appropriation; temporary transfer or change; effect on rights of
condemnation.

During the time within which a temporary transfer or change in purpose of use of an
appropriation is in effect, the appropriation may not be used to invoke any rights of
condemnation that are based on preference of use, but such appropriation shall be subject to the
exercise of such rights by owners of other appropriations that are for water uses superior to the
pretransfer or prechange use of the water under the transferred or changed appropriation.

Source: Laws 2004, LB 962, § 24.
46-294.05 Rules and regulations.

The Director of Natural Resources may adopt and promulgate rules and regulations to carry
out sections 46-290 to 46-294.04.

Source: Laws 2004, LB 962, § 25.

(0) TRANSFER OF APPROPRIATIONS

46-2,120 District or company; notice to landowner; when required; terms, defined.

(1) Any irrigation district, reclamation district, public power and irrigation district, rural
water district, or mutual irrigation or canal company using the procedure described in sections
46-2,121 to 46-2,129 and which is exempt from the Open Meetings Act shall provide notice by
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mail to each owner of land in the district or served by the company not less than seven days
before any meeting or hearing under sections 46-2,121 to 46-2,129.

(2) For purposes of sections 46-2,120 to 46-2,130:
(a) Department means the Department of Natural Resources; and
(b) Director means the Director of Natural Resources.

Source: Laws 1995, LB 99, 8§ 1; Laws 2000, LB 900, § 153; Laws 2004, LB 821, § 12.

Cross Reference
Open Meetings Act, see section 84-1407.

46-2,121 District or company; hold appropriation; sections; how construed.

Any irrigation district, reclamation district, public power and irrigation district, rural water
district, or mutual irrigation or canal company shall hold all water appropriations filed in the
district's or company's name for the benefit of the owners of land to which the water
appropriations are attached. Sections 46-2,120 to 46-2,129 shall not be construed to modify the
rights of landowners to any water appropriation.

Source: Laws 1995, LB 99, § 2.

46-2,122 District or company; application for transfer and map; filing requirements;
approval; conditions.

(1) Any irrigation district, reclamation district, public power and irrigation district, rural
water district, or mutual irrigation or canal company may file an application for transfer and a
map with the department identifying all tracts of lands that have received water delivered by the
district or company and beneficially applied to the tract in at least one of the preceding ten
consecutive years. The application for transfer and map shall be prepared and filed in
accordance with the rules and regulations of the department.

(2) Any tract of land within the boundaries of the district or served by the company may
receive a water appropriation, or portion thereof, transferred from a tract or tracts of land
currently under the appropriation on file with the department. The director shall grant the
transfer if:

(@) The owner of the land to which the water appropriation is attached and the owner of the
ditch, canal, or other diverting works subject to transfer consent in writing to the department to
the transfer of the appropriation from the tract of land;

(b) The water allotment on the receiving tract of land will not exceed the amount that can be
beneficially used for the purposes for which the appropriation was made and will not exceed the
least amount of water that experience may indicate is necessary, in the exercise of good
husbandry, for the production of crops;

(c) The water will be applied on the receiving tract to a use in the same preference category
as the use on the transferring tract; and
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(d) The aggregate water use within the district or company after transfer will not exceed the
aggregate water appropriation held by the district or company for the benefit of the owners of
land to which the water appropriations are attached.

Source: Laws 1995, LB 99, § 3; Laws 2000, LB 900, § 154.
46-2,123 Hearing on application and map.

The department may hold a hearing on the application for transfer and map under section
46-2,122 if the department determines that a hearing is necessary to determine whether the
application for transfer and map are in compliance with such section. The department shall hold
a hearing on the application if requested by any owner of land within the district or served by the
company. The hearing shall be conducted in accordance with section 61-206 and the rules and
regulations of the department.

Source: Laws 1995, LB 99, 8§ 4; Laws 2000, LB 900, § 155.

46-2,124 District or company; notice prior to meeting; requirements.

Any irrigation district, reclamation district, public power and irrigation district, rural water
district, or mutual irrigation or canal company intending to file an application for transfer and a
map with the department under section 46-2,122 shall give notice prior to the meeting at which
the application and map will be approved for filing. Notice shall be given in the manner
provided in section 46 2,128.

Source: Laws 1995, LB 99, 8§ 5; Laws 2000, LB 900, § 156.

46-2,125 Order granting application and map; contents; appeal.

After an investigation and hearing, if applicable, the director shall issue an order granting or
denying the application for transfer and map under section 46-2,122. The director shall deny the
application if the conditions in subsection (2) of such section are not met. An order granting or
denying an application for transfer and map shall be in writing and shall specify the following:

(1) The tracts of land retaining an appropriation;

(2) The tracts of land receiving an appropriation; and

(3) The tracts of land transferring an appropriation.

An appeal may be taken from the decision of the department on the application for transfer
and map as provided in section 61-207.

Source: Laws 1995, LB 99, § 6; Laws 2000, LB 900, § 157.
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46-2,126 Priority date.

Any water appropriation transferred to a tract of land under sections 46-2,122 to 46-2,125
shall retain the original priority date for the water appropriation.

Source: Laws 1995, LB 99, § 7.

46-2,127 District or company; transfer of appropriation for agricultural purposes;
when.

After obtaining approval of an application for transfer and map pursuant to sections 46-2,122
to 46-2,126, the board of directors of any irrigation district, reclamation district, public power
and irrigation district, rural water district, or mutual irrigation or canal company may transfer an
appropriation of water distributed for agricultural purposes from a tract or tracts of land within
the district or served by the company to another tract or tracts of land within the boundaries of
the district or served by the company if:

(1) The district or company finds that the transferring tract of land has received and had
water, delivered by the district or company pursuant to a valid appropriation, beneficially applied
in at least one of the preceding five consecutive years or that there has been sufficient cause for
nonuse in the same manner as provided in section 46-229.04;

(2) The owner of the land to which the water appropriation is attached consents in writing to
the transfer of the appropriation from his or her tract of land;

(3) The water appropriation, or portion thereof, proposed to be transferred has not been
transferred by the board of directors of the district or company in the previous four years;

(4) The water allotment on the receiving tract of land will not exceed the amount that can be
beneficially used for the purposes for which the appropriation was made and will not exceed the
least amount of water that experience may indicate is necessary, in the exercise of good
husbandry, for the production of crops; and

(5) After the transfer, the aggregate water use within the district or company will not exceed
the aggregate water appropriation held by the district or company for the benefit of owners of
land to which the water appropriations are attached.

Source: Laws 1995, LB 99, 8 8; Laws 2004, LB 962, § 30.

46-2,128 District or company; transfer of appropriation for agricultural purposes;
published notice; contents.

Commencing at least six weeks but not more than twelve weeks before transferring any water

appropriations under section 46-2,127, the district or company shall cause notice of the proposed
transfer to be published at least once a week for three consecutive weeks in at least one
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newspaper of general circulation in each county containing lands on which the water
appropriation is or is proposed to be applied. The district or company shall also provide the
notice to the department. The notice shall contain:

(1) A description of the water appropriation to be transferred;

(2) The number assigned the water appropriation permit in the records of the department
under sections 46-233 to 46-235;

(3) The priority date of the water appropriation;
(4) A description of the land to which the water appropriation is proposed to be applied;

(5) A statement that any owner of land within the district or served by the canal company
may object to and request a hearing on the proposed transfer within seven calendar days after
final publication; and

(6) Any other relevant information.
Source: Laws 1995, LB 99, § 9; Laws 2000, LB 900, § 158.

46-2,129 District or company; transfer of appropriation for agricultural purposes;
hearing; notice; powers and duties; priority date.

(1) The board of directors of the district or company, or the board’s designee, may hold a
hearing on a proposed transfer under section 46-2,127 and shall hold a hearing if requested by
any owner of land within the district or served by the canal company. Notice of a hearing under
this subsection shall be published at least seven calendar days prior to the hearing in at least one
newspaper of general circulation in each county containing lands upon which the water
appropriation is or is proposed to be applied. If the hearing is held by the board’s designee, the
board’s designee shall make a written recommendation to the board within fifteen calendar days
after the hearing. The board shall act upon the proposed transfer at the board’s next regular or
special meeting following receipt of the designee’s recommendation.

(2) The board of directors may transfer the water appropriation at a regular or special
meeting.

(3) Any water appropriation transferred to a tract of land under section 46-2,127 shall retain
the original priority date for the water appropriation.

(4) All transfers shall be reported annually to the department pursuant to section 46-261.

Source: Laws 1995, LB 99, § 10.
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46-2,130 Sections; how construed.

Nothing in sections 46-2,120 to 46-2,129 shall be construed to limit or restrict the powers of
the department with respect to adjudication of water rights.

Source: Laws 1995, LB 99, § 11; Laws 2000, LB 900, § 159.
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