STATE OF NEBRASKA

DEPARTMENT OF NATURAL RESOURCES

DENIAL OF PETITION VAR-2158 FOR LEAVE TO FILE AN APPLICATION TO IMPOUND WATER
WITHIN AN AREA SUBJECT TO A MORATORIUM OR STAY

WATER DIVISION 1-A

The Director of the Department of Natural Resources (Department) denies
Petition VAR-2158 for leave to file an application to impound water within a
moratorium area, submitted by the Nebraska Public Power District
(Petitioner).

The Director concludes that Petition VAR-2158 does not sufficiently meet the
factors and conditions set forth in Neb. Rev. Stat. § 46-706(23) and
Department of Natural Resources Rules for Surface Water, Title 457 Neb.
Admin. Code Chapter 23, as follows:

1. When filing a petition for a variance, a project proponent must offer a
clearly stated basis for such request and must offer sufficient
evidence for good cause to grant the variance. Pursuant to Neb. Rev.

Stat. § 46-706(23), Petitioner must show that the benefit of the
consumptive uses proposed in the draft application outweigh the
benefits that may accrue from using South Platte flows for management
activities being undertaken in accordance with the Overappropriated
Basinwide Integrated Management Plan (IMP) and the Platte River
Recovery Implementation Program (PRRIP), including providing offsets in
the overappropriated area for post-1997 water-use development.
Unusually high flows in the South Platte River—when present and not
otherwise obligated toward existing appropriations in the Platte River
Basin or toward target flows—provide a potential source of water for
projects that could directly benefit the State as a whole and meet
State obligations for offsets. Such a wuse of water is also a
beneficial use.

Petitioner did not allege that its existing permitted appropriations
are, or have been historically, insufficient to provide for all of the
existing uses in its system. Moreover, Petitioner did not show that a
new appropriation is necessary to the continuance of its operations
because of a shortage of supply under its existing appropriations.

A request to grant a new appropriation to an appropriator who has no
demonstrable need for additional water does not conform to the
statutory requirement that the benefit of the proposed consumptive use
outweigh the benefit of not allowing the proposed use.

2. Department of Natural Resources Rules for Surface Water, Title 457 Neb.

Admin. Code Chapter 23 lists six circumstances that may be put forward
as Jjustification for granting a petition to apply for a new water use,
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in conjunction with an examination of good cause. Four of the six
circumstances do not apply to the draft application proposed under
VAR-2158. Regarding the remaining two circumstances, the Department
concludes as follows:

A. To illustrate the availability of unappropriated water,
Petitioner included a spreadsheet analysis of historical
occurrences of T“excess flows” on the South Platte River.

According to the analysis, however, the ability to fill
Sutherland Reservoir appears to be unrelated to the presence of
relatively higher flows in any given vyear.

Even if unappropriated water were available in this area at some
time, no provision has been made to qualify, quantify, or balance
the consumptive uses that would occur from Petitioner’s use of
the water. Petitioner alleged that not granting the
appropriation would have negative effects on the IMPs and PRRIP,
but no evidence to support this assertion was offered.

The Department does not concur with Petitioner’s arguments
regarding the availability of unappropriated water and the
potential hydrologic effects of not granting the proposed
appropriation. Granting an appropriation for unneeded water to
be consumptively used without clear mitigation might have no
effect, but approval under such terms could also have explicitly
negative effects on State obligations under the Basinwide IMP and
PRRIP. Petitioner does not provide sufficient evidence to
resolve this question.

B. In discussing the presence of the project prior to the moratorium
on new surface water appropriations, Petitioner argued that the
South Platte Supply Canal was originally designed to divert South

Platte River flows, and, indeed, Petitioner has obtained
appropriations from the South Platte River for power-production
purposes. Historically, Petitioner also sought permission to

make “optional diversions” for storage in Sutherland Reservoir.
According to correspondence on file with the Department, the
Department’s predecessor agencies concluded that such optional
diversions were not necessary to accomplish Petitioner’s
operational purposes, because Petitioner already held sufficient
water appropriations at the time. Since that time, Petitioner
has been granted additional appropriations from other sources to
continue its operations, although the supporting documents filed
with VAR-2158 appear to indicate that Petitioner has also
diverted water as described in the VAR-2158 draft application.

The Department does not consider that the historical intention to
divert or the existence of the diversion and impoundment
structures prior to the moratorium represents sufficient good
cause, on its own, to warrant the approval of a variance to file
an application for water that the project proponent demonstrably
does not need.
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This decision shall not preclude the Petitioner from filing a related

petition in the future. Future petitions should address the deficiencies
referenced above.

DEPARTMENT OF NATURAL RESOURCES

September i, 2014 @AAGA/\J@ QW%

Brian P. Dunnigan,

A copy of this Order was posted on the Department’s website. A copy of this
Order was provided to the Department’s field office in Bridgeport, Nebraska.
A copy of this Order was mailed on September /;Z ; 2014, to the following:

Brian Barels
Nebraska Public Power District
P.O. Box 499
Columbus, Nebraska 68602-0499
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